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A DIGEST 



OF ALL THE 



EXAMINATION QUESTIONS IN BANKRUPTCY. 



I. — The Bankruptcy Laws. 

1. Q. What is bankruptcy ? 

A. It is that state of existence in wliicli a man finds himself 
when his bank is rvjptus, or broken. His credit is gone, and he 
must appeal to those humane laws which have been passed to 
enable the honest trader to protect himseK from the voracity and 
oppression of his creditors. The first Bankrupt Act was passed 
in the reign of Henry YIII., and, like most other acts passed in 
that reign, was a disgrace to the Legislature ; being founded on a 
spirit of cruelty and injustice to the bankrupt. Numerous acts 
since then have been passed on the subject, but with so little 
success, that the bankrupt laws, as they now exist, are looked upon 
as most imperfect ; indeed a new and comprehensive code is con- 
sidered necessary. 

2. Q. State, generally and fuUy, the scope, object, and principle 
of the bankrupt laws : first, as regards creditors ; secondly, as 
respects bankrupts ; and the benefits and reliefs they afford ? 

A. The leading principle of the bankruptcy laws is the division 
of the lands, goods and chattels of a debtor rateably amongst his 
creditors. They are also intended to relieve the debtor from liabi- 
lities incurred through misfortime. They act severely, inasmuch as 
the bankrupt must give up the whole of his property ; but, on the 
other hand, they are merciful in rescuing him from the pressure of 
embarrassments, which might otherwise have crippled his future 
exertions. 

3. Q,. Why are not the debtor and his creditors left to make an 
arrangement, when they choose to do so, under the general law of 
contracts, and' without being either controlled or assisted by the 
bankrupt law ? 

A. One of the chief reasons is, that multiplicity of suits is avoided 
by compelling the creditors to give way to the larger propor- 
tion, and thus save the costs of numerous suits. Also, if the general 
law were allowed to prevail, some creditors would be paid in full, 
whereas others would get nothing. Also the bankrupt would not 
be free from his liabilities until the period of limitation expired ; 
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whereas under bankruptcy the creditors are compelled to come in 
and prove. 

4. Q. "What class of persons are affected by the bankruptcy 
laws? 

A. Formerly the bankruptcy laws applied only to traders ; but 
by the "Bankruptcy Act, 1861," they were extended to all classes 
of the community. 

5. Q. Enumerate the principal statutes which have been passed 
since 1820, and are now in force, with relation to the bankrupt 
law, and the most important changes made thereby ? 

A. The principal statutes now in force relating to the bankrupt 
law are "The Bankrupt Laws Consolidation Act, 1849 " (12 & 13 
Vie.,c. 106), and "The Bankruptcy Act, 1861" (24 &25 Yic, c.l34). 
The other Statutes, parts of which are unrepealed by the Act of 
1861, are 1 & 2 Wm. IV., c. 56 ; 1 & 2 Yic, c. 110 ; 2 Vic, c 11 ; 
5 & 6 Vic, c 122 ; 7 & 8 Vic, c 96 ; 10 & 11 Vic, c 102 ; 15 & 16 
Vic.,.c. 77 ; 17 & 18 Vic, c 119. As to the latter part of the ques- 
tion, see infra various answers. 

6. Q. By what acts are the several statutory provisions relating 
to bankrupts consolidated ? and give the short titles of the acts. 
Point out its principal new matters ? 

A. The statutory provisions relating to bankrupts were consoli- 
dated by 12 & 13 Vic, c 106, called " The Bankrupt Law Con- 
solidation Act, 1849." This statute was amended by 17 & 18 Vic, 
c 119, called "The Bankruptcy Act, 1854," and agaia recently by 
the 24 &• 25 Vic, c. 134, called " The Bankruptcy Act, 1861 ;" and 
it is chiefly in the provisions of these three acts (particularly the 
first and last), taken together, that the,existing statute law on this 
subject is to be found. 2 Steph. Com. 147, 148. 5th Ed. 

7. Q. Point out some of the principal changes which were made 
in the bankruptcy law by the Bankruptcy Act, 1861. 

A. They are the abolition of the distinction between traders and 
non-traders ; the transfer of the whole of the jurisdiction of bank- 
ruptcy and insolvency to the Bankruptcy Court ; the giving almost 
the entire management of the estate to the creditor's assignee ; the 
giving the County Court jurisdiction in bankruptcy, and power to 
the court to try the bankrupt for a misdemeanour ; and extending 
widely the provisions of former acts for enabling debtors to wind 
up their estates out of court. 



II. — The Courts ; their Jurisdiction, Officers and Procedure. 

1. Q. How is the Court of Bankruptcy constituted? 

A. It is composed of the London and District Courts of Bank- 
ruptcy presided over by Commissioners, and the County Courts, 
except the Metropolitan County Courts. The other officers of the 
court are the Eegistrar, the Accountants, the Masters, the Official 
Assignees and the Messengers. 

2. Q. What courts have peculiar or any jurisdiction in bank- 
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Tuptcy, and what are the remedies of suitors as to appealing ? Is 
the jurisdiction of the Courts of Bankruptcy original or delegated ? 
A. The courts which have jurisdiction in bankruptcy are the 
London and District Courts of Bankruptcy presided over by Com- 
missioners, and also the County Courts, except the Metropolitan 
County Courts. 24 & 25 Vic, c. 134. An appeal lies from the 
Court of Bankruptcy to the Court of Appeal in Chancery. Where 
any order of discharge has been allowed or refused, the bankrupt 
himself, any creditors' assignee, or any creditor may, subject to 
such order as to deposit of costs as general orders shall direct, 
within thirty days appeal to the Court of Appeal in Chancery, 
2 Steph. 175, 23 & 24 Vic, c 134, s. 171. As to deposit of costs, 
see General Order 62. With regard to appeals from the decision 
of the Commissioner, they must be entered within twenty-one 
days from the date of such decision. The jurisdiction in bank- 
ruptcy originally and wholly belonged to the statutory jurisdiction 
of the High Court of Chancery, but its primary authority has been 
transferred from the Great Seal to the Bankrupt Commissioners, 
and all that now remains in the Great Seal, is the appellate power 
only, 12 & 13 Vic, c. 106. Wharton's Articled Clerks' Manual, 
by Anderson. 

3. Q. What is the extent of the jurisdiction of the London 
Commissioners in Bankruptcy ? 

A. The London Commissioners have jurisdiction in bankruptcy 
in the following places, viz., Middlesex, Herts, Kent, Surrey, 
Sussex, Hampshire, Wilts (Southern Division), Dorset — all places 
within 1 00 miles from London, and including the towns of Poole, 
Wimborn Minster, Blandford, Sturminster and Shaftesbury, Oxford- 
shire, Berks, Buckingham, Bedford, Northampton, Huntingdon, 
Rutland, Cambridge, Norfolk, Suffolk, Essex. 1 Doria & Macrea, 27. 

4. Q. Name the officers of the Court of Bankruptcy, and shortly 
describe their duties ? 

A. They are : — 1. The Registrars, who attend the court and 
take minutes of proceedings. They also make adjudications, and 
dispose of various matters of minor importance judicially. 2. Ac- 
countants, who superintend the funds of bankrupts' estates. 3. 
The Masters, who tax costs. 4. The Official Assignees, who audit 
accounts and get in the bankrupt's property. 5. The Messengers, 
who seize the bankrupt's property and make an inventory of it. 

5. Q. Which, if any, of the officers of the Court of Bankruptcy 
are protected in relation to acts done by them in a bankruptcy, 
and in what cases are they answerable to third parties, or to a 
bankrupt ? 

A. The Official Assignee is not personally liable for any acts 
properly done in the execution of his duty ; but the general rule is 
that assignees and other parties are liable for any act done by 
them which cannot legally be justified. And the protection to the 
Official Assignee will be lost in respect to any money or negotiable 
instruments received by him, if he fail to pay them into the Bank 
of England to the credit of the estate, or to give notice of such pay- 
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inent or deposit to the party claiming the saine, or if he deal 'with. 
them after payment or deposit otherwise than in the execution of 
his duty. In such cases he wiU be personally liable to third parties 
in respect of such money or negotiable instruments ; but the officers 
of the court are not responsible to the bankrupt in respect of any- 
thing done in the bankruptcy. Doria & Macrae, 61 — 63. 

6. Q. To what court does an appeal from the decision of the 
Commissioners or Judge of the County Court lie, and within what 
time must it be entered ? 

A. See next answer. 

7. Q. Within what time must an appeal be made, and to 
whom, against any order of discharge, or refusal thereof, by any 
Court of Bankruptcy, or Judge of any County Court ; and within 
what time must an appeal be made from any decision, or order of 
any such Court or Judge ? 

A. An appeal against any order of discharge or refusal must be 
lodged within thirty days after the granting or refusal, 24 & 25 
Vic, c. 134, s. 171. Any appeal from the decision of the Com- 
missioner must be entered within twenty-one days from the date of 
such decision. Doria & Macrae, 326. The appeal would be to 
the Court of Appeal in Chancery. Every decision or order of the 
Judge of any County Court acting in Bankruptcy shall be subject 
to appeal in like manner, and subject to the same regulations as are 
now directed with respect to appeals from the London and District 
Courts of Bankruptcy, Act 1861, s. 66 ; 1 Doria & Macrae, 36. 

8. Q. In what cases have the County Courts jurisdiction in 
matters of bankruptcy ? 

A. The County Courts have jurisdiction in cases of bankruptcy 
within their respective districts, where the debts of the bankrupt 
do not exceed £300. And the Judges have the same powers as 
are vested in the Commissioners of the District Courts of Bank- 
ruptcy, but these powers are not conferred on Judges of the 
Metropolitan County Courts. 24 & 25 Vic, 134, ss. 3 — 7, 10, 11, 
13—15, 20, 23, 32, 43, 45—47, 52, 66, 67, 94, 99, 101, 104, 105, 
109, 166, 167, 171, 229. The Eegistrar of the County Court per- 
forms the duties of the Official Assignee, and the High Bailiff acts 
as the Messenger. 2 Doria & Macrae, 1052, 1053. 

9. Q. In what cases is a petitioning debtor to file his petition 
in a County Court ? 

A. When his liabilities or supposed liabilities do not exceed the 
sum of £300, and where he petitions for adjudication against 
himself, he is to file his petition in the County Court for the 
district in which he has resided for the six months next immediately 
preceding adjudication, or for the longest period during such six 
months. 24 & 25 Vic, c 134, s. 94. 

10. Q. What should be done to enable an attorney or solicitor 
to practise in a Court of Bankruptcy ? 

A. He should enter his name on the roll of the Bankruptcy Court ; 
and he will then be entitled to practise there. 2 D. & M., 989. 

11. Q. Is the solicitor to a bankruptcy bound to ascertain the 
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solvency of the petitioning creditor, or the propriety of filing the 
petition ? 

A. The solicitor to the bankruptcy is not bound to ascertain the 
solvency of the petitioning creditor. But, as between himself and 
his client, he should ascertain that the petition can be supported, 
as, by the act of filing, the creditor stands pledged to prosecute the 
proceedings for the benefit of the creditors. Ex parte Jachson, 
2 Eose, 189. And if the solicitor had fraudulently or maliciously 
filed the petition he might be ordered to make satisfaction, Act of 
1849, s. 267, and would be answerable in damages. 

12. Q. What stamps and office-fees are payable in bankruptcy 
proceedings ? 

A. Every petition presented to a Court of Bankruptcy for adju- 
dication of bankruptcy, or for arrangement between any 
debtor and his'creditors . . . . . . .£600 

Every sucb petition, wben presented to tie London Court, or 
to a County Court, by traders -whose debts do not exceed 

£300 100 

Every order of discharge . 10 

Every declaration of insolvency . . . . . .026 

Every registration of trust deeds . . . . . . 10 

Every summons of judgment or trader debtor . . .026 
Every admission of such debtor . . . . . .026 

Every deposition of good defence 2 6 

Every bond with sureties 5 

Every application for search for petition, or other proceeding .010 
Every application for any meeting in any matter under tiie 

Act 24 & 25 Vic, c. 134 6 

Every allocatur by any oficer of the Court, for any costs, 
charges, or disbursements, where such bill of costs shall 

not exceed £5 16 

Exceeding £5, and not exceeding £10 2 6 

„ £10 „ £20 6 

„ £20 „ £30 7 6 

£30 „ £50 10 

„ £50 „ £100 15 

etc., etc. 
The above are all paid in stamps. 

The fee payable when a solicitor is admitted in bankruptcy ia 6 6 
1 Doria & Macrae, 69 ; Wliarton's Manual, by Anderson, 479. 



111 . — Persons lialle to be made Banhrv/pt. 
(a.) Generally. 

1. Q. What persons are liable to be made bankrupt ? 

A. AH persons are liable to be made bankrupt. Act 1861, s. 69. 
A married woman (except by custom) and an infant excepted. 

2. Q. Are aU persons equally, and on the same proof, liable to 
be made bankrupt, if not, what dififerenoe of liability is there ? 

A. Since the Act of 1861 both traders and non-traders are liable 
to be made bankrupts, but with respect to the acts of bankruptcy, 
there are some cases upon which traders only can be adjudicated, 
and others where non-traders only are liable. In the case of a 
non-trader, proof of trading is not required to make him a bank- 
rupt. 
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3. Q. Is tlie position of traders, and non-traders, different 
under the Act of 1861, and if so, in what respects ? 

A. Their positions are similar as to being adjudicated bankrupt, 
but they differ in respect to the acts rendering them liable to 
adjudication. A non-trader can only be adjudicated in respect of 
one of the acts of bankruptcy described in the Act of 1861 (s. 69), 
See infra, Chap. IV., Ans. 1. Certain acts which, when committed 
by a trader, amount to a misdemeanour, do not when committed by 
a non-trader. Sec. 159 : 1861. 

4. Q. What change did the Act of 1861 make in the law as to 
the persons liable to be made bankrupt } 

A. It enacted that non-traders should be liable to be made 
bankrupts as well as traders. 

5. Q. Can an adjudication of bankruptcy be obtained against 
a non-trader living out of the jurisdiction? 

A. Yes, but the petition must be served at least thirty days 
before the time for appearance. It may be served in any place 
where the Court shall direct. Act of 1861, s. 70. 

6. Q. Are any, and what, peers or members of Parliament 
liable to the Bankrupt Laws ; and, if so, how should they be pro- 
ceeded against ? 

A. Peers and members of the House of Commons may be made 
bankrupts if they be traders. Ex -parte Meymot, 1 Atk., 201. A 
writ of summons under 12 & 13 Vic, c. 106, should be taken out, 
and if the debt is not paid or compromised to the satisfaction of 
the creditor, or if no appearance is entered within one month after 
the member has been personally served with the summons, then 
the member commits an act of bankruptcy. 12 & 13 Vic, c. 106, 
8. 77. 

7. Q. Does privilege of Parliament exempt a person who has 
committed an act of bankruptcy from the operation of the Act of 
1861, and does he stand in any, and what position, different from 
one who is not so privileged ? 

A. It is understood that a member of Parliament can be made 
a bankrupt only by issuing a writ against him under the Act of 
1849, and it has been recently decided that he is not liable to be 

made bankrupt on a judgment debtor summons. Wright v. , 

M.P., 12 W. E., 59. 

8. Q. "What are the consequences to a member of Parliament 
found bankrupt ? 

A. A member of Parliament becoming bankrupt, cannot again 
sit during twelve months from the adjudication, unless it be super- 
seded during that time. 52 Q-eo. III., c. 141. 2 Steph. Corns., 359. 

9. Q. In case a member of Parliament be declared a bank- 
rupt, what privileges has he which do not belong to other 
bankrupts ? 

A. Although peers and members of Parliament are subject to 
the bankrupt laws, yet they have been, by express enactment 
embodied in successive bankruptcy statutes, protected in the enjoy- 
ment of personal liberty. D. & M., 121. 
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10. Q. Can an infant be made a bankrupt under any, and what 
circumstances ? 

A. A long series of decisions negative tbe proposition that an 
infant can be a bankrupt. But where a commission had- been 
issued against a minor, who had held himself forth to the world 
as an adult, sui Juris, and traded in that character, Lord Eldon (0.) 
refused to supersede the commission. {Ux parte Watson, 10 Ves., 
365 ; D. & M., 116.) And if an infant, having been adjudicated, 
do not appeal within the proper time, the adjudication will be good. 
Expm-U West, D. M. & G. A. C, 175. 

11. Q. Are femes covert liable to be made bankrupts ? 

A. As a general rule, married women, in consequence of their 
inability to contract, are not liable to be made bankrupts ; but 
naarried women may trade imder the custom of the City of London 
as sole traders, and be made bankrupts as such. Also in cases 
where the husband has abjured the realm, or is civilly dead. 
D. &M., 118. 

12. Q. Are aliens and denizens liable to be made bankrupts ? 
A. They are.— The Bankruptcy Act, 1861, s. 277. 

13. Q. Under what circumstances may a petition for adjudi- 
cation be filed against an executor or trustee ? 

A. An executor or other person, who carries on business as 
trustee, in pursuance of the will of a deceased trader, may be a 
bankrupt in respect of such business {Ex parte Garland, 10 Yesey, 
110; Viner v. Cadell, 3 Esp., 88 ; Ex parte Nutt, 1 Atk., 102; 
Williams' Executors, 1,526) ; but not merely by selling off the 
deceased's stock-in-trade, although he be obliged to purchase ar- 
ticles to mix with it, in order to make it saleable. Ex parte Nutt, 
D. &M., 119. 

fhj As Traders only. 

1 . Q. What constitutes a sufB.cient trading ? 

A. To constitute trading, there must be a buying with intent to 
sell, and a contracting in the way of trade. The trading depends 
not upon the quantity, but upon the intention of the parties. 
Selwyn's Nisi Prius, 222. 

2. Q. What persons are deemed traders within the Bankrupt 
Laws? 

A. The persons to be deemed traders liable to become bankrupt 
are the following, viz. :— ralum makers, apothecaries, auctioneers, 
bankers, bleachers, brokers, brickmakers, builders, calenderers, 
carpenters, carriers, cattle or sheep salesmen, coach proprietors, 
cow-keepers, dyers, fuUers, keepers of inns, taverns, hotels, or 
coffee-houses, lime-burners, livery-stable keepers, market-gardeners, 
millers, packers, printers, ship-owners, shipwrights, victuallers, 
warehousemen, wharfingers, scriveners, underwriters, merchants' 
agents and factors ; and aU persons using the trade of merchandise 
by way of bargaining, exchange, bartering, commission, consign- 
ment, or otherwise, in gross or by retail ; and aU persons who either 
for themselves, or as agents or factors for others, seek their living 
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by buying and selling, or buying and letting for hire, or by the 
■workmanship of goods or commodities. Sec. 65 : 1849. 

3. Q. Is it necessary that the trade be legal, and carried on in 
England ? State the reasons for the answers given in each case. 

A. The legality or illegality of a trading does not affect the 
question {Scmnderson v. Bowles, 4 Burr, 2066), even if the trader be 
a smuggler (1 Atk., 162), or a clergyman (ibid, 196), or trading to 
carry on a system of fraud {MilKlcen v. Brandon, 1 Oar. & P., 380). 
It is not necessary that the trade shoidd be carried on "in 
England ;" it is sufficient if it is " to England." Doria & Macrae, 
108 and 109. 

4. Q. Can a landowner be bankrupt as a trader, in respect of 
dealings with the produce of his own estate ? 

A. He cannot be made bankrupt as a trader, but of course he 
may be adjudged bankrupt as a non-trader. Sutton v. Wesley, 
7 East, 442. Hx pa/rte Gallimore, 2 Eose, 424; 7 East, 447. 

5. Q. Can a person be made a bankrupt as a trader who has 
retired from business, and in respect of what debts ? 

A. A person who has ceased to be a trader may be made bank- 
rupt in respect of a debt contracted before trading, which debt 
remained unpaid during the trading, an act of bankruptcy having 
been committed during trading ; or for a debt contracted during 
trading, an act of bankruptcy having been committed after the 
trading has ceased. See Judges' opinion in Baillie v. Grant, on an 
appeal to the House of Lords, 9 Bing., 121 ; 2 M. & S., 193; 

9 BUgh, 459. 

6. Q. Under what circumstances can a trader, residing out of 
England, but who buys and sells in England, be made a bankrupt ? 

A. A trader residing out of England, if he come over occasion- 
ally to England, and buy and sell goods here, and commit an act 
of bankruptcy, is an object of the bankrupt laws. Alexander 
V. Vaughan, Oowp. Eep., 398. 

7. Q. "What is a scrivener, within the contemplation of the 
bankrupt laws ? 

A. A scrivener is a man who receives another man's money to 
lay out to gain profit or advantage — practical advantage from the 
employment of those moneys. D. & M., 90. 

8. Q. Under what circumstances is an attorney or solicitor liable 
to the bankrupt laws as a trader ? 

A. An attorney is liable to be made a bankrupt as a scrivener, 
which is a trade, or as a money-broker. £x parte Baterson, 1 Eose, 
402 ; re Warren, 2 Sch. & L., 414. 

9. Q. What persons whose trades are not named in the statute 
have been deemed by the Courts liable to the bankrupt laws as 
traders ? 

A. Persons engaged in the following occupations have been held 
to be within the spirit of the bankrupt laws as traders : — Brewers, 
shipbrokers, pawnbrokers, butchers, clothiers, goldsmiths, share- 
holders in any joint-stock company carrying on a trade which would 
subject the shareholders, if individually carrying on such trade, to 



PERSONS LIABLE TO BECOME BANKRUPT. 9 

the bankrupt laws, sucli companies not being incorporated by 
obarter or Act of Parliament (but tbe shares must not have been 
purchased for the purpose of founding a bankruptcy) ; lodging- 
house keepers, if they be in the habit of supplying their lodgers 
and making a profit ; newsmen, if they buy newspapers and sell 
them at a profit on their own account ; paper-makers, plumbers, 
shoemakers, smiths, sugar-bakers, tailors, and tanners. Wharton's 
Articled Clerks' Manual, by Anderson, 224. 

10. Q. Are members of, or subscribers to, a trading company 
liable individually to be made bankrupt ? and give the authority 
for your opinion. 

A. It seems, notwithstanding the contrary opinion of Sir George 
Eose in JEx parte Brundrett, 3 M. & A., 50, that the holder of shares in 
a trading company, who receives dividends thereon (and therefore, it 
is apprehended, a subscriber who participates in profits), is liable 
to be made bankrupt as a trader, at the instance of any other 
party, but not on his own petition. Ex parte Hall, M. & C., 445. 
Ex parte Wyndham, 1 M. D. & D., 147. 

11. Q. WlU acts of buying only, or of selling only, constitute 
a sufficient trading, and under what circumstances ? 

A. A mere buying only, or selling only, wUl not suffice, but a 
buying with intent to sell will, and so will a single instance of 
trading, when an intent to trade generally is proved. Selwjm's 
Nisi Prius, 222. 

12. Q. What is the most general description of a trader, liable 
to be made bankrupt as a trader ? 

A. The statutory general description of persons liable to the 
bankrupt laws, as traders, is this — All persons using the trade of 
merchandise, by way of bargaining, exchange, bartering, commis- 
sion, consignment, or otherwise, in gross or by retail; and all 
persons who, either by themselves, or as agents or factors for 
others, seek their living by buying and selling, or by buying and 
letting for hire, or by workmanship of goods and commodities. 
12 & 13 Vic, c. 106, s. 65. 

13. Q. Are temporary or occasional dealings, and of what kind, 
deemed sufficient to constitute a trading ? 

A . To constitute a trading in law there must be — A substantive 
and independent trading, a general intention to trade, and a trading 
as a means of gaining a livelihood. Buying and selling under 
particular restraints, or for particular purposes, is not a trading 
within the statute. But a single instance of trading wUl suffice, if 
there was a general intention to trade. D. & M., 100. 

IV. — The Acts of Bankruptcy. 

1. Q. Enumerate some of the acts of bankruptcy, distinguishing 
such as are voluntary, and such as are compulsory, under the 12 
& 13 Vic, c 106, and 24 & 25 Vic, c 134. And with what intent 
must they be committed? Distinguish those by a trader from 
those by a non-trader. 



10 BANKETJPTOT. 

A. The following acts of a trader are deemed acts of bank- 
ruptcy under 12 & 13 Vic, c. 106 : — (1). Departing this realm. 
(2). Being out of this realm and remaining abroad. (3). Departing 
from his dwelling-house, or otherwise absenting himself. (4). Be- 
ginning to keep his house. (5). Suffering himself to be arrested 
for any debt not due. (6). Yielding himself to prison. (7). Suf- 
fering himself to be outlawed. (8). Procuring himself to be 
arrested. (9). Procuring his goods, money, or chattels to be 
attached, sequestered, or taken in execution. (10). Making or 
causing to be made, either within this realm or elsewhere, any 
fraudulent grant or conveyance of any of his lands, tenements, 
goods, or chattels. (H). Making, or causing to be made, any 
fraudulent surrender of any of his copyhold lands or tenements. 
(12). Making, or causing to be made, any fraudulent gift, delivery, 
or transfer of any of his goods or chattels. Each of the above 
acts must be done or suffered with intent 'to defeat or delay 
creditors. The following are also acts of bankruptcy under 24 & 
25 Vic, c. 134 : — (1). Lying in prison for fourteen days, when 
arrested or imprisoned for debt, or on any attachment for non- 
payment of money. (2). Having been arrested or imprisoned for 
any other cause, lying in prison for fourteen days after any detainer 
or Judge's order, for debt lodged and not discharged. (3). Having 
been arrested, imprisoned, or detained for debt, escaping out of 
prison or custody. 12 & 13 Vic, c 106, s. 69 ; 24 & 25 Vic, c 
134, s. 71. (4). Piling in the office of the Chief Eegistrar, or with 
a Registrar of a County Court having jurisdiction in bankruptcy, a 
declaration signed by the debtor, and attested by the Eegistrar of 
the Court, or any attorney or solicitor, that he is unable to meet 
his engagements, but this petition for adjudication must be filed 
within two months from filing the declaration. (5). Compounding 
with petitioning creditor, when the adjudication may either be 
annulled or declared valid. 12 & 13 Vic, c 106, s. 71. (6). Having 
execution levied by seizure and sale of his goods and chattels 
in any action for the recovery of a debt or money demand exceeding 
£50. (7). Filing a petition against himself, or having one filed 
against him in the Bankruptcy or Insolvency Court in any of her 
Majesty's dominions or colonies. The petition to be presented 
within two months after notice of such adjudication given in the 
London Gazette. (8). Not paying or securing any debt and costs 
in respect of which a judgment debtor summons has been issued. 
(9). Not paying, securing, or compounding any debt upon which a 
trader debtor summons has been issued. (10). Filing a petition 
for adjudication in bankruptcy against himself. (11). Not paying 
or compounding, having privilege of Parliament, to the satisfaction 
of a creditor, and entering appearance to action within one month. 
Those which can be obtained adversely against a trader are those 
numbered 6, 8, 9 and 11. The acts of bankruptcy against non- 
traders are : — (1). Departing the realm, or being out of the realm, 
with intent to delay or defeat his creditors ; remaining abroad. 
(2). With a similar intent making any fraudulent conveyance, gift, 
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delivery, or transfer of Ms real or personal estate. (3). Lying in 
prison for two months under an arrest or detainer for debt ; 
escaping from custody when arrested, committed, or detained. 
(4). Filing, in the oflB.ce of the Chief Registrar, or with a Registrar 
of a County Court, having jurisdiction in bankruptcy, a declaration 
signed by the debtor, and attested by the Registrar of the Court, 
or any attorney or solicitor, that he is unable to meet his engage- 
ments, but the petition for adjudication must be filed within two 
months from filing the declaration. (5). Filing a petition against 
himself, or having one filed against him in the Bankruptcy or 
Insolvency Courts in any of her Majesty's dominions or colonies. 
(6). Not paying or securing any debt and costs in respect of which 
a judgment debtor summons has been issued. (7). Filing a peti- 
tion of adjudication in bankruptcy against himself. 24 & 25 Yic, 
c. 134. The only one which can be obtained adversely is that 
numbered 6. Wharton's Articled Clerks' Manual, by Anderson, 
225—227. 

2. Q. What new acts of bankruptcy are created by the Bank- 
ruptcy Act, 1861 ? 

A. See last answer. 

3. Q. State how acts of bankruptcy may be classified, and give 
instances of each class. 

A. They may be divided into those applicable to traders and 
non-traders, and into voluntary and compulsory acts. For instances 
of each class see last answer. 

4. Q. With respect to acts of bankruptcy by traders. What is 
the law as to the act being committed during the trading ? 

A. The act of bankruptcy and the trading need not be contem- 
poraneous, and the former may be committed after the party has 
ceased to trade {Siirtees v. Ellison, 9 B. & C, 750), provided it is 
during the existence of the petitioning creditor's debt. Ex parte 
Dewdney, 15 Yes., 495. 

5. Q. What evasions of his creditors by a trader are deemed 
absenting, within the meaning of the statute ? 

A. If a trader, on an execution being put into his house, shuts 
up his shop, and goes from home for two days, without leaving 
any directions in case of creditors calling for payment of their 
debts, and during his absence a creditor calls, and is unable to 
discover where he is to be found, it was held that all these circum- 
stances constituted an act of bankruptcy. Ex parte Austen, 2 
Deac, 633. A trader not attending a meeting of his creditors 
convened by his solicitor at his place of business, for the purpose 
of laying before them a statement of his affairs, committed an act 
of bankruptcy. Ex parte Beer, 1 M. D. & D., 390. 

6. Q. Are there any assignments by debtors for the benefit of 
their creditors, which are protected against the bankrupt laws, 
and how ? 

A. An assignment of part only of the bankrupt's property is not 
an act of bankruptcy, unless in contemplation of bankruptcy and 
voluntary. An assignment of all his effects is an act of bank- 
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ruptey generally, Tbut as to a deed executed by the trustee within 
fifteen days after the execution by the debtor, and which, as to the 
debtor's execution is attested by an attorney, and is advertised in 
the London Ganette, and one other paper, as required by Act of 
1849, s. 68, it is not deemed an act of bankruptcy unless adjudi- 
cation is obtained within three months. As to deeds under Act of 
1861, see infra, Chap. XI. 

7. Q. If a deed of assignment in trust be executed by many of 
the creditors, with the knowledge and by the direction of the 
debtor, will it be an act of bankruptcy, without his actually execut- 
ing the same ? 

A. It is not an act of bankruptcy. Button v. Morrison, 17 Ves., 
190. 

8. Q. If a deed be delivered as an escrow, does it come within 
the statutes of 12 & 13 Vic, c. 106, and 24 & 25 Vic, c 134; and 
what is the general principle under which conveyances by debtors 
come within those statutes, as constituting an act of bankruptcy ? 

A. The general principle and test to be applied in ascertainiag 
whether an assignment for the benefit of his creditors is an act of 
bankruptcy, is to find whether the effect of the conveyance is 
sufficient to leave the debtor in a state of insolvency. Hale v. 
Allnutt, 18 O.B., 505. Such a deed, though delivered to the trustee, 
has not the effect of an assignment, but of a power only, and unless 
the assignment be to a creditor, such power is revocable before the 
creditors, by assenting thereto, create a trust on the part of the 
assignee. Siggers v. Sutton, 5 E. & B., 367. The deed is only an 
act of bankruptcy when it operates immediately ; and if it cannot 
operate until a condition is performed (as in the case of an escrow) 
it is not an act of bankruptcy. Bowker v. Burdekin, 11 M. & W., 
128. 

9. Q. When an assignment made by a debtor is held to be an 
act of bankruptcy, what would be the effect of it, and in what, if 
any, case will it be upheld ? 

A. Such a deed will subject the debtor to be adjudicated bank- 
rupt ; and if adjudication be obtained within the proper time, the 
assignment will be bad as against the assignee. The usual time 
for obtaining adjudication is twelve months from the Act of Bank- 
ruptcy. As to deeds, which are an exception from this rule, see 
supra, 6. 

10. Q. What is a fraudulent preference, and is it an act of 
barikruptcy ? 

A. Where a transfer of part of a trader's property is both volun- 
tary, and also in contemplation of bankruptcy, or both voluntary 
and calculated in the ordinary course of things to produce in- 
solvency ; the combination of these circumstances constitutes what 
is called. " fraudulent preference." If done with intent to defeat 
and delay creditors, it is an act of bankruptcy, s. 67 — 1849. 

11. Q. State some acts which would constitute a fraudulent 
preference ? 

A. They are, payment to a creditor on the eve of bankruptcy 
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and in contemplation of bankruptcy ; also if made with, a view to 
the preference of the creditor over others. The transfer must 
be voluntary. Brown v. Kempton, 2 0. 0. C. 114; Doria & 
Macrae, 148. 

12. Q. Can a person imprisoned for crime commit an act of 
bankruptcy by lying in prison under any, and what, circum- 
stances ? 

A. Lying in prison for the crime only is not an act of bank- 
ruptcy ; but if he has been arrested on givil process and is then 
detained for crime, the civil process still continuing in force, this is 
an act of bankruptcy. Re Palmer, 26 L. J. Bk., 45. 

13. Q. Will the fact of the act of bankruptcy being concerted 
invalidate a bankruptcy ? 

A. The act of bankruptcy being concerted will not affect the pro- 
ceedings, but if a bankruptcy be fraudulently or maliciously prose- 
cuted, the court may order satisfaction. D. & M., 124. 

14. Q. Must an act of bankruptcy be proved against each 
partner of a firm, or will the act of bankruptcy of one be sufficient? 

A. Any creditor whose debt is sufficient to entitle him to petition 
for adjudication of bankruptcy against all the members of any firm 
may petition for such adjudication against one or more partners of 
such firm ; therefore, if the creditor petitions against one, he only 
has to prove an act of bankruptcy by such one. But to sustain a 
joint petition against all the members of a firm, all must have com- 
mitted an act of bankruptcy. S. 97 : 1849. 

15. Q. Can a creditor be admitted to prove the trading or act 
of bankruptcy ? 

A. The petitioning, or any, creditor can be admitted to prove the 
trading and the act of bankruptcy. 

16. Q. To what extent, and under what circumstances, may a 
trader assign his effects as a security for, or in payment of, an 
antecedent debt, without committing an act of bankruptcy ? 

A. To the extent of part only of his property ; and under pres- 
sure ; and not voluntarily in contemplation of bankruptcy. Such 
an assignment is good and not an act of bankruptcy. D. & M., 
145—150. 

17. Q. After what lapse of time from an act of bankruptcy 
committed does a debtor cease to be liable to be m^de bankrupt on 
such act of bankruptcy ? Are these limits different in different 
cases ? 

A. No person is liable to be made bankrupt on an act of bank- 
ruptcy committed more than twelve months prior to issuing of fiat 
or filing of petition, s. 88: 1849. In the case of an assignment 
under s. 98, the time is three months. 

V. — Proceedings relating to Adjudication in Bankruptcy, 
(a) Petitioning Creditors. 
1. Q. What must be the nature of the petitioning creditor's 
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debt ? And how does it differ in other respects from a debt prove- 
able tinder a bankruptcy ? 

A. It must be a debt recoverable, or which will be recoverable 
in a court of law, and have been contracted before the act of bank- 
ruptcy ; and in the case of a trader, it must have subsisted whilst 
the debtor is in trade. The debt must be due from the bankrupt 
in his own right, and not en autre droit. D. & M., 244. If the 
debtor be a non-trader, it must have accrued since 12th October, 
1861. Legal or equitable debts may be proved under a bank- 
ruptcy, and if on contract, whether liquidated or unliquidated, and 
future and contingent debts may be proved. In those respects the 
petitioning creditor's debts differ from those which may be proved. 
D. & M., 785. 

2. Q. .Is it essential that the petitioning creditor's debt should 
be due and payable at the time of the act of bankruptcy ? 

A. The debt should be in existence at the time of the act of 
bankruptcy, but it need not be actually payable at that time. See 
cases infra. 

3. Q. State the amount required for the petitioning creditor's 
debt, distinguishing the single debt pf a creditor, or two or more 
creditors being partners, or of three or more creditors not being 
partners ? 

A. The debt of a single creditor, or two or more, being partners, 
is £50 or upwards ; of two creditors, £70 or upwards ; three or 
more, £100 or upwards. 

4. Q. Has the recent statute made any alteration in that 
respect ? 

A. The amount of debt remains the same, under 24 & 25 Vic, 
c. 134, s. 89, as in the Consolidation Act of 1849, but the present 
section amends that act by substituting the words " Whether he 
. shall have any security for such sum or not," for the words 
" Whether he shall have had any security in writing for such sum 
or not." D. & M., 245. 

5. Q. Can a creditor who holds a mortgage, or other security 
for his debt, be a petitioning creditor ? 

A. Yes, the holding a security makes no difference. Ibid. 

6. Q. Can the holder of a bill of exchange, not arrived at 
maturity, petition for an adjudication or prove under a bank- 
ruptcy ? 

A. He can do both. A bill of exchange is a sufficient debt even 
though not due, Macarthy v. Barrow, 2 Stra. This is law indepen- 
dently of 24 & 25 Vic, c 134, 8. 89. 

7. Q. Can the assignee of a bond present a petition for adju- 
dication against the obligor ? Give your reasons. 

A. No, he cannot petition, the reason being that his claim is not 
one for which he could sue at law in his own name. A bond is a 
chose in action which is not assignable at law. 

8. Q. Will an equitable debt support a bankruptcy ? 

A. It will not. The debt, in order to support a bankruptcy, 
must be a legal one. See supra. 
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9. Q. In the case of a trader debtor, must the petitioning cre- 
ditor's deht have been contracted during the trading, or are there 
any exceptions ? 

A. The debt need not have been contracted, though it must be 
subsisting during trading. Bailie v. Grant, 9 Bing., 121. 

10. Q. What is the law as to whether the petitioning creditor's 
debt is contracted before or after the act of bankruptcy ? 

A. The debt must have been contracted before the act of bank- 
ruptcy. D. & M., 225. 

11. Q. Will a debt barred by the Statute of Limitations sup- 
port a bankruptcy ? 

A. A. debt barred by the Statute of Limitations wiU not support 
a bankruptcy. 24 & 25 Vic, c. 134, s. 97. 

12. Q. Are aliens entitled to be petitioning creditors ? 
A. They are. Bankruptcy Act, 1861, s. 277. 

13. Q. Can interest on a bill of exchange for less than £50, 
not expressed to be payable with interest, be added to the prin- 
cipal, to make up a sufficient amount for the petitioning creditor's 
debt? 

A. BiUs of exchange always carry interest, whether so expressed 
or not ; and therefore the interest may be added, so as to make up 
the requisite amount. Previously to the act of 6 Geo. TV., c. 16, 
the rule was different. Cameron v. Smith, 2 B. & Aid., 305. 

14. Q. A is the holder of a bill of exchange accepted by B. 
B commits an act of bankruptcy after the biU is accepted, and 
before it becomes due. Can A petition for an adjudication of 
bankruptcy against B ? 

A. If the bill amounts to £50 A can obtain adjudication, not- 
withstanding that it has not become due. Brett v. Levett, 13 East, 
213. 

15. Q. The obligee of a bond in a sufficient amount to support 
an adjudication of bankruptcy assigns it to A for valuable con- 
sideration ; A gives notice of the assignment to the obligor. 
Can A petition for an adjudication of bankruptcy against the 
obligee ? 

A. If this question is asked correctly, A can petition for an ad- 
judication against the obligee, provided the obligee owes him £50. 
But he (A) could not petition against the obligor for the reasons 
stated. Supra, 7. 

16. Q. In what cases must husband and wife join as petitioning 
creditors, and in what case may a wife proceed alone ? 

A. The husband and wife should join in respect of a debt due 
to him in her right (Rmnsey v. George, 1 M. & Sel., 176), unless it 
be on a note {Ex parte Barber, 1 G. & J., 1). The wife alone cannot 
be a petitioning creditor, although the husband is abroad. JRe 
Atkinson, 2 MoUoy, 461. 

17. Q. Suppose a debt sufficient to constitute a petitioning 
creditor is due to a single woman, but not payable tiU after her 
marriage, upon whose petition and deposition would you proceed 
to make the debtor a bankrupt ? 
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A. The petition might he presented hefore marriage, and -wcmld 
in that case, of course, be by her alone. After the marriage she 
and her husband must join, except in the case of a note, which be- 
comes transferred to the husband on marriage. See last answer. 

18. Q. In what cases can a plaintiff, in an action against the 
bankrupt, be a good petitioning creditor, in respect of the debt for 
which the action is brought ? 

A. If the debt will support the adjudication, the plaintiif may 
petition at any stage of the action, unless the debtor is in custody 
under a ca. sa. Cohen v. Cunningham, 8 T. E., 123. 

19. Q. Can a creditor, who has taken his debtor in execution, 
or who has taken his goods under a Jieri facias, file a petition 
against him ? 

A. As to cases where the debtor has been taken in execution, 
see last answer. An execution creditor, who has taken the debtor's 
goods under a,_fl.fa., may file a petition against him, although in. 
such case he wUl not be entitled to the proceeds of his execution. 
And in cases within the 73rd section of the Bankruptcy Act, 1861, 
the execution itself will be the act of bankruptcy. 

20. Q. Is any and what remedy open to creditors to sustain a 
bankruptcy, if after adjudication the petitioning creditor's debt be 
found to be insufficient to support it ? 

A. If the petitioning creditor's debt be found insufficient, the 
Court can proceed upon the application of any other creditor whose 
debt is sufficient. The Bankruptcy Act, 1861, sec. 103. 



(S) Proceedings by Petition. 

1. Q. By what proceeding in the Court of Bankruptcy is a man 
made bankrupt ? 

A. A man may be made a bankrupt upon petition for adjudi- 
cation of bankruptcy. Also by a trader debtor summons,- or a 
judgment debtor summons. 

2. Q. What parties may petition for an adjudication ? 

A. Creditors having debts of sufficient amount may petition for 
adjudication of bankruptcy against their debtors. Debtors may 
also petition against themselves. 

3. Q. Describe the proceedings which follow the presentation 
of petition in order to obtain adjudication. 

A. If the debtor is a trader, the petitioning creditor must prove 
the trading, the act of bankruptcy, the petitioning creditor's debt. 
If a non-trader, the trading need not be proved. Upon these being 
properly proved, adjudication wiU be made and a copy served on 
the bankrupt, who has seven days, or such extended time not 
exceeding fourteen days as the Court allows, to show cause against 
the adjudication. If no cause shown, the adjudication is adver- 
tised in the London Gazette. 

4. Q. A non-trader is in the sheriffs' spunging-house on a 
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capias, what steps are to be taken to procure his liberty and 
protection ? 

A. He should file a petition against himself, obtain adjudication, 
and thereupon apply to the Commissioner for his discharge from 
custody, and protection. 

5. Q. What proportion in number, and value, of a non- trader's 
creditors must concur, to enable him to petition under the 23 & 24 
Vic, c. 147 ? 

A. The proper proportion is one-third in number and value of 
the creditors. 7 & 8 Vic, c. 70. 

6. Q. How is adjudication to be obtained by a debtor ? 

A. A debtor may petition for adjudication against himself, and 
when such petition is filed it is an act of bankruptcy by the 
debtor. In such a case, he must also file a statement on oath of 
his debts and liabilities, creditors, and the causes of his inability 
to meet his engagements. 

7. Q. What particulars must the schedule of a petitioner 
against himself contain ? and within what time after filing his 
petition must his schedule be filed ? 

A . Within three days after the petition the petitioner must file 
a statement of his debts, and the names and residences of his 
creditors, and of the causes of his inability to meet his engage- 
ments. 24 & 26 Vic, c 134, s. 93. 

8. Q. In what respects do the requisites to found an adjudica- 
tion against a trader and a non-trader differ ? 

A. They differ in this respect, if the debtor be a trader the 
requisites are — the trading, act of bankruptcy, and petitioning 
creditor's debt. If not a faader, proof of trading is unnecessary. 
A debtor may be adjudicated a bankrupt by simply presenting a 
petition. Supra. 

9. Q. What are the facts necessary to be stated in the peti- 
tioning creditor's aflEidavit of debt ? Before whom should the 
petitioning creditor's afl3.davit be sworn ? and may the solicitor for 
the bankruptcy administer the oath, and must the petitioning 
creditor attend personally at the adjudication ? 

A. The affidavit must state the amount of the debt, and in what 
respect the debt was incurred, also that the amount due has not 
been satisfied. Under ordinary circumstances, all affidavits to be 
made or used in matters of bankruptcy should be sworn before the 
Court, or any commissioner, registrar, or master thereof, or before 
one of the commissioners for administering oaths in the superior 
Courts. The solicitor to the bankruptcy cannot administer the 
oath. The petitioning creditor must attend personally, unless his 
presence be dispensed with by order, and for this purpose special 
cause, supported by affidavit, must be shown to the Court. 1 Doria 
& Macrae, 261. 

10.' Q. What are the requisites to enable a creditor to sustain 
a petition for adjudication — 1, agarast a trader; 2, against a non- 
trader ? 

A. The amount of his debt must be sufficient. It must be a 
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legal debt, recoverable by the creditor ia an action at law. Against 
a trader be must prove trading, act of bankruptcy withia twelve 
calendar months before filing petition ; against a non-trader proof 
of trading is unnecessary. Act of 1861, sec. 86. 

11. Q. What is the rule as to the signature and attestation of 
the petition ? 

A, The rule is that, except where otherwise provided or required 
by the statute or by the general orders, every petition presented 
to the Court of Bankruptcy in London, or in the country, shall be 
signed by the petitioner or petitioners ; provided, however, that in 
the case of partnership, or absence of any petitioner or petitioners, 
the signature of one of the partners, or of the party presenting 
the same on behalf of the person so absent, shall be sufficient. 
And the signature of each person signing the same shall be attested 
by the solicitor actually presenting the petition, or some solicitor 
who in the attestation shaU. state himself to be the solicitor or 
agent of the solicitor of the party signing in the matter of the 
petition. 21, General Order, 19th October, 1852. 

12. Q. Can a country adjudication be obtained, without leave 
of the Court, against a debtor in London ? 

A. To obtain an adjudication in any other district than that in 
which the debtor resides, an order must be obtained from the 
Court in London. Act of 1861, sec. 88. 

13. Q. What are the proceedings and proofs under a petition 
up to the adjudication ? 

A. The petition must be presented by a creditor of the requisite 
amount. Evidence must be given, upon oath, of the trading [in the 
case of a trader], the act of bankruptcy, and the petitioning cre- 
ditor's debt. "Upon this being done the adjudication is made. A 
copy is then served on the bankrupt, and if he do not show cause 
against it within seven days from service, the adjudication is 
inserted in the Gazette, and becomes absolute. 

14. Q. Within what time must an adjudication be obtained? 
Ha? the Court power to extend the time? 

A. Within three days after the petition shall have been filed. A 
debtor petitioning against himself must obtain adjudication within 
twenty-four hours after filing such petition. The Court has power 
to extend the time. 1 Doria & Macrae, 811. 

15. Q. A petition being filed, but not prosecuted within the 
time prescribed, what is the mode of proceeding to present another 
petition ? 

A. A creditor who has filed but failed to prosecute a petition 
cannot present another without leave of the Court. A petition in 
pursuance of such leave, or by another creditor, should be to the 
same Court as the former one. General Orders, 19th October, 
1852. 

16. Q. Can a separate creditor of one partner in a firm file a 
joint petition? State the reason for the answer. 

A. He cannot; separate creditors must fii-st apply to the separate 
estate. Under such bankruptcy, an account has to be taken of the 



THE PETITION. 19 

Bliare of the partnership property to which the bankrupt partner 
is entitled. 

17. Q. Who are competent -witnesses to prove the bankruptcy? 
A. AH persons are competent witnesses. Of course, they are 

liable to be cross-examined and their accuracy tested. 

18. Q. Can a witness be compelled to appear and give evidence 
before a commissioner of bankruptcy as to the trading or act of 
bankruptcy ? If so, how ? 

A. He can. He should be summoned, and the summons must 
be in writing, under the hand of the commissioner or registrar, and 
under seal of the Court. He is bound to attend. 1 Doria & 
Macrae, 256. 

19. Q. In case a petition be filed upon an insufficient act of 
bankruptcy, can it be proceeded with on some other, and what act 
of bankruptcy? 

A. The petition does not specify any particular act of bankruptcy, 
and it is open to the creditor to give evidence of any act which will 
sustain an adjudication, and which may have been committed 
before the filing of the petition ; but as the petition must allege, 
on the oath of the petitioner, that an act of bankruptcy has been 
lately committed, it is apprehended an adjudication cannot be sus- 
tained on an act committed after the filing of the petition. If the 
petitioner does not proceed to adjudication, the Court may adjudi- 
cate on the petition of any other properly (Qualified creditor. Act 
of 1861, s. 96. 

20. Q. Can a second petition for adjudication be prosecuted 
against a bankrupt who has not obtained his discharge ? 

A. The words, "bankrupt who has not obtained his discharge," 
imply that an adjudication has been made and not annulled. In 
such a case, it is the duty of- the petitioning creditor to prosecute 
the proceedings nntil assignees have been chosen, even at his 
own expense {Ex parte Parsons, De Gex, 342), and thenceforward the 
winding-up of the estate rests with the assignees acting under the 
control of the Court. A second petition for adjudication is there- 
fore unnecessary and impracticable. 

21. Q. A creditor having brought his action at law, and after- 
wards filed his petition of adjudication against his debtor, can he 
proceed with the action ? 

A. He must discontinue his action at law. 

22. Q. What are the remedies against a person improperly 
filing a petition ? 

A. An action for a malicious prosecution will lie against persons 
who petition for an adjudication without reasonable or probable 
cause, and knowingly and wiKully, or recklessly swear to depo- 
sitions false in fact. But in order to prove a want of reasonable 
and probable cause, the proceedings must be superseded and set 
aside before the commencement of the action ( Whitworth v. Hall, 
2 B. & Ad., 698). And if the debt stated by the petitioning cre- 
ditor is n<3t really due, or if it is not proved that the person against 
whom the petition is filed was liable, and it also appears that, the 
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petition was filed fraudulently or maliciously, tlie Court may order 
satisfaction. Act of 1861, s. 91. 

23. Q. How would you proceed to obtain a dismission of a 
petition for adjudication ? 

A. Tke usual course in setting aside bankruptcy proceedings is 
to show cause against the adjudication at the proper time, or to 
apply to supersede the bankruptcy, which latter step can be taken 
only when all the creditors concur. The dismissal of petitions is 
provided for only in the cases of the bankrupt filing his own 
petition, and neglecting to file his statement of affairs, when the 
petition stands dismissed ; of a trust- deed having been registered, 
when the bankrupt may move on the usual notice to have the 
petition dismissed ; and of a petition against several members of a 
firm, on the hearing of which the Court may adjudicate some of 
them bankrupt, and dismiss the petition as to others (see Act, 1861, 
sees.. 93 — 199 ; Act of 1 849, s. 97). The Courts have in some cases 
assumed a power to dismiss petitions on the hearing, but Lord 
Justice Turner doubted the propriety of doing so. Ex parte Hewitt, 
6 L. T. Eep., 720. 



(c) Trader Deht-or Summons. 

1. Q. If a debtor, who is a trader, has not committed any act 
of bankruptcy, and a creditor is desirous of making him a bank- 
rupt, state the proceedings necessary to be taken by the creditor 
for that purpose, and the times allowed for the proceedings before 
the adjudication can be made ? 

A. If the debt exceeds £50, the creditor may issue a trader 
debtor summons. See infra. 

2. Q. State how an act of bankruptcy may be obtained by 
means of a trader debtor summons. Bankrupt Law Consolidation 
Act, 1849. 

A. The creditor must file an affidavit of his debt, and of his 
having given notice requiring immediate payment; upon this a 
summons is issued and served. If the debtor do not appear, or 
refuse to admit the demand, and do not compound within seven 
days, or give a bond for payment of amount recovered in an action, 
he commits an act of bankruptcy. Sees. 79, 80. 

3. Q. Describe the proceedings on a trader debtor summons. 
A. See last answer. 

4. Q. How can a trader, being summoned, avoid committing an 
act of bankruptcy ? 

A. If he can show good cause why he should not be compelled 
to pay the demand, he may defend any action that may be brought 
in respect thereof; but he has to give security for the amount, or 
he may pay the amount or he may compound for the same, or if it 
is a judgment debtor simimons, he avoids committing an act of 
bankruptcy by paying or securing the amount. 



THE ADJUDIOATIOlir. 21 

(d) Jiidgment Debtor Summons. 

1. Q. Give some account of the judgment debtor summons, 
and the proceedings thereupon. Bankruptcy Act, 1861, s. 76, et 
seq. 

A. A judgment creditor for £50 or upwards may, as ^.gainst a 
trader, at the end of a week, and against a non-trader, at the end 
of a month, from the signing of the judgment, ohtain a summons 
for the examination of the debtor ; when, upon failure to satisfy 
the creditor, the debtor may be adjudicated bankrupt. The sum- 
mons must be served personally if the debtor is in England. Act 
of 1861. 

2. Q. Describe the proceedings to be taken against the judg- 
ment debtor. 

A. A summons is issued and served. If the service cannot be 
effected, the Court may order a notice to be inserted in the Gazette. 
Upon the debtor's appearance, he is examined as to the debt. If 
he do not pay, secure, or compound the same, he is adjudicated 
bankrupt. Notice of the adjudication is served on the debtor, and 
he has seven days from such notice to show cause. Sees. 76, 85. 

3. Q. State against whom a judgment debtor summons may be 
issued, and how an adjudication in bankruptcy may be obtained 
thereon. 

A. See last answer. 



(e) The Adjudication and its Incidents. 

1. Q. Oq,n there be an adjudication against one, two, or three 
out of four or more partners in a trading firm-? 

A. Petitions may be presented and adjudications made against 
one or more partners of a firm ; and a petition against all the 
members may be dismissed as to one or more, and adjudicated on 
as to the others. Act of 1849, s. 97. 

2. Q. What steps ought to be taken as immediately consequent 
upon the adjudication as respects the bankrupt, and also his 
property ? 

A. A duplicate of the adjudication should be served upon the 
bankrupt ; and if no cause shown against it within proper time, it 
should be advertised in the London Gazette, and a day appointed for 
him to surrender and conform. The ofiSoial assignee should then 
forward a letter to the bankrupt in the form given by 133rd 
general order of 19th October, 1852, requiring full particulars of 
all his estate, books, papers, etc., and take possession thereof. If 
the adjudication is upon the bankrupt's own petition he must, 
within three days, file a statement of his affairs. Bankruptcy Act, 
1861, s. 93. 

3. Q. At what period, as regards the time of the adjudication 
of bankruptcy, is the adjudication advertised; and how can the 
advertisement be hastened or delayed ? 
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A. The advertisement of the adjudication is not inserted till 
after seven days, unless the hantrupt be allowed extended time 
[not exceeding fourteen days], or he consent to the notice being 
advertised before the expiration of the time for showing cause. 
Sec. 104 of the Consolidation Act, 1849. 

4. Q.. If after the bankruptcy a debtor should pay, or give 
security for, the petitioning creditor's debt, what consequences 
would follow, 1st, as regards the bankruptcy, 2nd, as regards the 
petitioning creditor ? 

A. If adjudication should have been made under such petition, 
the Court may order it to be annulled, and a new petition may be 
filed. — II. The petitioning creditor shall forfeit his whole debt, and 
also shall repay or deliver up the money or security to the assignees 
for the benefit of the creditors. Sees. 71 — 168 of the Consolidation 
Act, 1849. 



(_/} Showing Cause against, appealing from, annulling and superseding 

Adjudication. 

1. Q. Is a debtor entitled to any, and what, notice, of an 
adjudication of bankruptcy ; and any and what time to dispute the 
same? 

A. A bankrupt is entitled to have notice before advertisement of 
adjudication, and to be allowed seven days, or such extended time, 
not exceeding fourteen d^'ys, as the Court shall think fit, to show 
cause against the adjudication. Sec. 116 of the ConsoKdation Act, 
1849. If he intends to dispute the adjudication he must give two 
clear days' notice of his intention to the petitioning creditor, or his 
solicitor, and the Registrar. 12 & 13 Yic, c. 106, s. 104. 

2. Q. When will the adjudication be conclusive against a 
bankrupt ? 

A. The advertisement of the adjudication in the London Gazette 
is conclusive against the bankrupt. 

3. Q. What is the legal efiect of his admitting or failing to 
dispute the adjudication ? 

A. He becomes bankrupt ; and aU his estate, both real and per- 
sonal, becomes ti^e property of the ofilcial assignee of the Court of 
Bankruptcy, for the benefit of his creditors. 

4. Q. Within what time can the bankrupt dispute the validity 
of the adjudication against him ? 

A. He has seven days after service of the copy of adjudication 
upon him, or such further time as the Court thinks fit. Act of 
1861, s, 84. 

5. Q. What are the periods, after adjudication and advertise- 
ment of the bankruptcy in the London Gazette, that bankrupts in 
the United Kingdom, or in any other part of Europe, or if else- 
where at the date of the adjudication, can take proceedings to dis- 
pute or annul the fiat or the petition for adjudication ? 
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A. The baakrupt is allowed seven days, or such extended time 
not exceeding fourteen days in the whole after service of the notice 
of adjudication, to give notice to dispute it. He may also (if within 
the United Kingdom at the date of the adjudication) appeal within 
twenty-one days after the advertisement in the London Gazette, or 
(if he were in any other part of Europe) within three months after 
the advertisement, or (if elsewhere) within twelve months of the 
advertisement. 12 & 13 Vic, c. 106, ss. 104, 233. 

6. Q. When there is an adjudication against two or more 
persons, can it be superseded as to one without affecting the 
validity of the proceedings as to the rest ? 

A. A petition for adjudication against two or more persons may 
be dismissed against some one or more of them only, without 
affecting its operation against the other person or persons. Sec. 97 : 
1849. 

7. Q. A debtor commits an act of bankruptcy on the 1st of 
January, and contracts a debt with B on the 1st of February. 
B afterwards petitions for and obtains adjudication of bankruptcy 
against the debtor. Can any, and what, objection be made to the 
adjudication ? 

A. The adjudication cannot be sustained, owing to the debt not 
having accrued before the act of bankruptcy. Ex parte Dowdney, 
15 Ves., 495. 

8. Q. If a separate bankruptcy be superseded for the purpose 
of obtaining a joint bankruptcy, will any right be reserved to the 
creditor who petitioned for the separate adjudication ? 

A . If the separate adjudication against one of a firm be super- 
seded, no rights are reserved to the creditor on whose petition it 
was obtained. But if under sec. 98 of the Act of 1849 subsequent 
adjudication be obtained against other members of a firm, pro- 
ceedings thereunder will be annexed to and form part of the pro- 
ceedings on the first petition. The first petition, and the rights of 
all parties thereunder remaining intact, the petitioning creditor's 
privilege of ranking with the separate creditors as against the 
separate estate, will remain. As to the effect of the second petition, 
see re James ^ Hardie, 21 L.T., Hep. 10. 

9. Q. Are any, and what, notices to be given by either party in 
an action at law, or suit in equity, where it is intended to dispute 
the validity of the bankruptcy ? What effect have such notices 

■ upon the costs ? 

A. The party intending to dispute the validity of the bankruptcy 
must give notice in writing of such intention, and if the Judge 
before whom the cause be tried should certify that the validity of 
the matters disputed has been proved or admitted, the party to whom 
such notice wais given wiU be entitled to the costs of such proof. 
Sees. 234 & 235 : 1849. 
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VI. — Effect of the Adjudication. 
(ffl) On the Property of the Bankrupt. 

1. Q. What is the effect of adjudication as to the property of 
the bankrupt ? 

A. Upon adjudication all a bankrupt's real and personal property 
(except trust property), and all causes of action touching his estate, 
vest in the official assignee by virtue of his appointment (except 
copyholds which are sold by the court by deed enrolled in the Manor 
Courts, the vendees ^compounding for the lord's fines ; and estates 
tail which are provided for by 3 & 4 Wm. IV., c. 74) ; on the 
appointment of the creditors', assignee the whole estate is divested 
out of the official assignee and vested in him. 

2. Q. At what time does the title of the assignee to the bank- 
rupt's property accrue, and is there any, and what, difference 
between real and personal property as to the time of its commence- 
ment? 

A. The title of the assignees commences from the period when 
the bankrupt committed the act of bankruptcy, though nothing 
passes out of the bankrupt until adjudication. The transfer does 
not operate retrospectively as to the legal estate in the bankrupt's 
real property. Sm. E. & P. Prop. 513. 

3. Q. When does the bankrupt's control over his property 
cease ; and how and in whom does his property vest after that 
event ? 

A. The bankrupt's control over his property ceases when the title 
of the assignees accrues, as stated in the last answer, except as 
to bona fide transactions protected by the Act of 1849, s. 133. 
Cooper V. Chitty, 1 Sm., L. 0. 417. 

4. Q. Does the estate of a bankrupt pass to the assignees from 
the advertisement of the adjudication ; or from the making of the 
adjudication ; or from any prior or other date ; and, if so, from 
what date ? 

A. The estate of a bankrupt passes to the official assignee im- 
mediately he is adjudged bankrupt, and afterwards to the creditors' 
assignees when appointed. But the title of the assignees is deemed 
to accrue on the filing of the petition, and by relation back to the 
act of bankruptcy. 

5. Q. In what respects, as regards the title of the assignee and 
the accounts to be furnished by the bankrupt, does an adjudication 
founded on the bankrupt's petition differ from one founded on a 
creditor's petition ? 

A. The title of the assignees accrues on the filing of the petition 
and relates back to the act of bankruptcy. In the case of the bank- 
rupt's petition there is no relation back as the petition is the act of 
bankruptcy. With regard to the accounts, the debtor petitioning 
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against himseK must file a statement upon oath, of Ms debts and 
liabilities within three days of adjudication. Act of 1861, s. 93. 

6. Q. Suppose the bankrupt to have claims on persons living 
abroad, and real and personal estate in any foreign country or in 
the colonies, do these vest in the assignees ? 

A. All the debts due to the bankrupt and his personal property 
and interest therein, " wheresoever the same may be found or 
known," vest in the assignees upon adjudication. 12 & 13 Vic, c. 
106, s. 141. Claims on persons living abroad do not appear to be 
an exception to this rule. But the real estate in the British Isles 
and colonies only, and not elsewhere, vests in them. Sec. 142. 

7. Q. Is there any, and, if any, what distinction, as regards 
the title of the assignees, between claims on debtors resident in 
France, and land in France ? 

A. There is a distinction between the title of the assignees in 
the case above mentioned, and in the case of land, as the real 
estate in the British dominions only vests in them. 12 & 13 Vic, 
c. 106, 8. 142. See last answer. 

8. Q. What is the meaning of the expression " Title of the 
assignees by relation back?" 

A. The expression means that the title of the assignees to the 
bankrupt's property extends backwards from the date of their 
appointment, and relates to the act of bankruptcy. They can there- 
fore claim property which has accrued to him after the act of bank- 
ruptcy. All contracts, dealings, and transactions bona fide made 
with the bankrupt before the filing of the petition are, however, 
good. 12 & 13 Vic, c 106, s. 133. 

9. Q. Will property held by the bankrupt in trust pass to his 
assignee? 

A. Trust estates, whether created by the act of the party or by 
operation of law, do^ not pass to the assignees. Bennett v. Davis, 
2 P. W., 316. 

10. Q. What estate do the assignees of a bankrupt take in free- 
hold property of which he is seised in right of his wife? 

A. Whatever interest the husband acquires by marriage in his 
wife's property, all he can dispose of, either of her legal or equit- 
able interest, will pass to his assignees upon his bankruptcy, and 
therefore they take the rents and profits of her real estate during the 
coverture, and her rights of entry ; and his estate by curtesy. But 
property settled on her to her separate use does not pass. 

11. Q. Do any, and what, freehold offices pass to the assignees? 
A. All such offices as the bankrupt is able to assign wiU. pass to 

the assignees. But personal offices, and offices under the crown, 
or connected with the administration of justice, are not assignable, 
and do not pass. 

12. Q. What is the rule as to powers vested in and exercise- 
able by the bankrupt ? and does it admit of any, and what ex- 
ceptions ? 

A. The rule is that aU powers vested in the bankrupt, which he 
might legally execute for his own benefit, may be executed by his 
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assignees for the benefit of his creditors in such manner as the 
bankrupt might have executed the same (s. 147 : 1849). The ex- 
ceptions are — the right of nomination to any vacant ecclesiastical 
benefice (Ibid.), a mere naked power ; and a power purely personal ; 
as a power to appoint by will. Jenney v. Andrews, 6 Madd., 645. 

13. Q. Suppose a bill of exchange or other effects to be placed 
in the bankrupt's hands for a special purpose, and to be found in his 
possession at the time of the bankruptcy, have the assignees any 
right in respect of such property ? 

A. Property left in the hands of a bankrupt for a particular 
purpose does not pass to the assignees on adjudication. Muller v. 
Moss, 1 M. & 8., 335. Neither does the doctrine of reputed 
ownership apply to it. The assignees have therefore no right in 
respect of such property. 

14. Q. Are the assignees entitled to property which accrues to 
the bankrupt after the adjudication, and, if so, are there any, and 
what exceptions ? 

A. The assignees take not merely the bankrupt's present pro- 
perty, but also that which may accrue to him previously to his 
obtaining his discharge. He has, however, an interest in it subject 
to their right, and is entitled to recover it from strangers if the 
assignees do not interfere. Morgan v. Knight, 33 L. J. Ch., 168. 
But they have no right to the profits of his personal labour. 
WilliamsY. Chambers, 10 Q. B., 337. And if he be allowed to trade 
for several years without interference on the part of the assignees, 
as to property subsequently acquired in the course of such trading, 
his subsequent creditors will be entitled in priority to the creditors 
under the bankruptcy. TucJcer v. Hernaman, 4 D. M. & G., 395. 

15. Q. If a legacy becomes due after the order of discharge is 
granted, is it distributable under the bankruptcy 1 

A. Such a legacy is distributable amongst the creditors who have 
proved in the bankruptcy, and subsequent creditors are not entitled 
to participate therein. Troughton v. Gitley (Ambl., 630.) 

16. Q. If a bankrupt have government stock, or stock in any 
public company, standing in his name, in his own right, can the 
assignees obtain possession .of it, and how ? 

A. The court may, by writing, order all persons whose act or 
consent is necessary, to transfer the same into the name of the 
assignees, and to pay all dividends to the official assignee. Sec. 128: 
1849. 

17. Q. The bankrupt being holder of leasehold premises, not 
beneficial to the estate, are there any, and what, steps which can 
be taken by the assignees to avoid the liabilities of the lease ? 

A. The assignees may elect whether or not to take the benefit 
of the lease or agreement for a lease under which the bankrupt 
holds ; but if they decline it, they must declare their election 
within six months from the adjudication. They may, however, 
keep possession of the premises up to some quarterly or half-yearly 
day on which rent becomes payable (not exceeding the six months) 
and then decline. Sec. 131 : 1861. 
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18. Q. If the assignees of a bankrupt do not elect to take a 
lease to which the bankrupt is entitled, what proceedings can the 
lessor adopt ? 

, A. ,He may, within fourteen days after he shall have had notice 
that the assignees have declined to take the lease, deliver up his 
lease to the person then entitled to the rent ; and he will then 
not be liable for any rent accruing after adjudication. Sec. 145 : 
1849. 

19. Q. When are assignees personally liable for the rent of 
premises held by a bankrupt ? 

A. When the assignees have elected to take a lease or agree- 
ment for a lease, they became liable to the rent and covenants which 
run with the land in like manner as other assignees of the term 
{HolprdY. Hatch, 1 Doug., 184), but not to an action for use and 
occupation for a period prior to the time when they took possession. 
And if the assignees enter to take possession as assignees, or do any 
equivalent act, that will amount to an election to take the pro- 
perty, and they will therefore become liable to the rent and cove- 
nants in like manner as other assignees. But if they do not 
enter to take possession as assignees, but merely to remove or dis- 
pose of the effects of the bankrupt, they are not liable. Lambert v. 
Norris, 2 M. & W., 333. 

20. Q. In what event does a bankrupt lessee cease to be liable 
for the non-performance of the covenants of his lease ? 

A. He ceases to be liable upon the election of the assignees if 
they elect to take the lease ; and upon delivering up the lease to 
the landlord within fourteen days from such election in case they 
decline it. Sec. 145 : 1849. 

21. Q. If a lease contain a covenant that the lessee shall not 
assign without licence, and the lessee becomes bankrupt, is the title 
of the assignees affected thereby on their taking possession without 
such licence, and must any Kcence be obtained for their assigning 
the lease, and why ? 

A. Although a lease contain a covenant that the lessee shall not 
assign, the lease will vest in the assignees of the lessee in case of 
his bankruptcy ; and the assignees, notwithstanding such covenant, 
can assign the lease to the purchaser without a licence. The 
reason is that an assignment by assignees is, from the nature of 
their rights and duties, considered as analogous to an assignment 
hy operation of law. Philpot v. Hoare, 2 Atk., 219. 

22. Q. Are the bankrupt and assignees, or either of them, 
selling the bankrupt's leasehold property, entitled to be indemnified 
by the purchaser against the payment of rent and performance of 
covenants ? and state the reasons. 

A. The assignees of a bankrupt selling a lease which was vested 
in him cannot require the purchaser to enter into a covenant for 
their indemnity, or for the indemnity of the bankrupt, against the 
payment of rent or performance of the covenants in the lease. Slack 
v. Sharpe, 8 Ad. & EL, 366. The reason is that the indemnity can 
oniy be required when the liability continues ; that the liability 



28 BAHKETJPTOT. 

will continue only by reason of the privity of estate created by the 
lease, or of the privity of contract existing between the parties to 
the covenant ; that as to the privity of estate between the lessor 
and the bankrupt, that ceased when, by force of the adjudication, 
the estate passed to the assignees; and the privity of estate 
between the lessor and the assignees ceases on their assignment to 
the purchaser. And as to the privity of contract, the bankrupt's 
liability ceases when the assignees elect to take the lease ; whilst 
there never was any between the lessor and the assignees. 

23. Q. Is a bankrupt liable, after his bankruptcy, to the pay- 
ment of rent, or performance of covenants contained in any lease 
granted to him prior to his bankruptcy, and if not, state in what 
manner he is discharged from such liability ? 

A. Supra, 20. 

24. Q. Are there any, and what, provisions relating to ships 
transferred by a bankrupt by way of security before his bank- 
ruptcy ? 

A. Ships transferred by a bankrupt by way of security before 
his bankruptcy are expressly excepted from the reputed ownership 
clause (sec. 125 : 1849). By the Merchant Shipping Act, 1854, 
sec. 72, no registered mortgage of any ship is affected by the sub- 
sequent bankruptcy of the mortgagor, notwithstanding has reputed 
ownership of the ship. And such mortgage is preferred to any 
right, claim, or interest of the assignees. 

25. Q. How are copyholds to be conveyed to a purchaser, so as 
to avoid the necessity of pajring a double fine to the lord ? 

A. The Court may make an order vesting the copyhold lands in 
the purchaser. Sec. 114 : 1861. 

26. Q. Can a bankrupt, having no order of discharge, acquire 
property? and if so, can he retain it against any and what 
persons ? 

A. The assignees are entitled to all property acquired by the 
bankrupt after the adjudication and before the discharge, except 
the fruits of his personal earnings. As to exceptions to this rule, 
see supra, 14. 

27. Q. Are there any exceptions to the property vesting in the 
assignees ? 

A. The bankrupt's earnings by personal labour after the bank- 
ruptcy, property belonging to him as trustee for others, any oflB.ce 
he holds which cannot legally be sold, and his right of nomination 
to a vacant ecclesiastical benefice, do not pass by the bankruptcy. 
Sm. R & P. Prop. 512. 

28. Q. If a bankrupt be debtor to the Crown, what steps 
should be taken to protect his property from process of extent ? 

A. If the adjudication be made before any extent is issued, it 
will prevail against the rights of the Crown to the debtor's 
property, but not as against one issued on the same day {Eeg. v. 
Edwards, 1 Com. L. Eep., 706). Under the 127th section of the 
Consolidation Act, 1849, the Court may examine upon oath whether 
^uch debt is due, and whether the debt was originally made to the 
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Grown ; and if not, the Court may order the estate to be sold for 
the benefit of the creditors under the bankruptcy. 



(6) On Persons having Dealings with the Bankrupt. 

1 . Q. What are the provisions of the statutes with reference to 
conveyances from, and contracts with, and also payments by and to 
a banirupt ? 

A. All bona fide conveyances made, and contracts entered into 
and payments by and to the bankrupt before the date of the petition, 
and without notice of the act of bankruptcy, are valid (s. 133 : 
1849); uni bona fide -purckaBea from a bankrupt for valuable con- 
sideration after the act of bankruptcy, although with notice of it, 
are not to be impeached unless adjudication be obtained within 
twelve months after the act of bankruptcy (s. 134: 1849). Pro- 
vision is made by s. 145 of the Act of 1849 for enabling the 
assignees to take or decline the benefit of any conveyance or lease, 
or contract for either. 

2. Q. Suppose the bankrupt to have made a payment of money 
or a transfM- of property, after the date from which the title of the 
assignees commences, is such payment or transfer necessarily in- 
valid, or under what circumstances does it hold good ? 

A. See last answer. 

3. Q. Can transactions with a debtor, after a secret act of bank- 
ruptcy, be under any, and what, circumstances set aside imder a 
subsequent bankruptcy ? 

A. They can be set aside in case they amounted to a fraudulent 
preference, or are otherwise not bona fide, or are with knowledge of 
the act of bankruptcy, provided adjudication be obtaiaed within 
the proper time after such act. 

4. Q. In case a purchaser from a trader, or non-trader, has 
had notice of an act of bankruptcy, will the transaction be valid 
after any, and what length of time ? 

A. Bona fide purchases are not to be impeached by notice of an 
act of bankruptcy, unless a fiat or petition for adjudication shaU 
have been sued out or filed within twelve months after such act of 
bankruptcy. 12 & 13 Vic, c. 106, s. 134. Supra. 

5. Q. What is considered notice of an act of bankruptcy gene- 
rally ; and what is the special enactment in regard thereto ? 

A. The notice may be general that the trader has committed an 
act of bankruptcy. Notice that a trader had filed a petition under 
sec. 70 of the Bankrupt Law Consolidation Act, 1849, would be 
sufiicient. It may be given to the attorney in the cause, or to 
accredited agents of public companies, by 12 & 13 Yic, c. 106, 
s. 87, which is the enactment referred to. 

6. Q. Where the bankrupt has entered into a contract relating 
to land or buildings which the assignees consider not to be bene- 
ficial to the creditors, what course may they pursue ? 

A. If the bankrupt have entered into any contracts, the assignees 
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may elect wliether or not they will perform tliem for tlie benefit of 
tie estate ; and if they do aU the bankrupt ought to have done, 
they will be entitled to recover, as against the contractor, such 
damages as the bankrupt himself could have recovered if he had 
performed his contract ; but if they omit to do so, they will lose all 
benefit resulting from the contract, and the contractor with the 
bankrupt may claim damages under the 153rd section of the Act, 
1861 {Gibson v. Carruthers, 8 M. & W., 321). And as to contracts 
for conveyances or leases of land (which includes buildings), the 
assignees have a like option to take or decline to take them. Their 
election should be made and announced within six months from the 
adjudication. 

7. Q. In case a bankrupt shall have entered into an agreement 
for the sale of an estate or interest in land, what course must the 
vendor pursue to obtain the performance or abandonment of such 
agreement ? 

A. If the assignees shall not, upon being thereto required, elect 
whether they wiU. abide by and execute such agreement, or abandon 
the same, the vendor may apply to the Court, and the Court may 
thereupon order them to deliver up the agreement and the posses- 
sion of the premises to the vendor, or may make such other order 
as such Court shaU. think fit. Sec. 146 : 1849. 

8. Q. In what cases may a debtor to the bankrupt's estate set- 
off debts due from the bankrupt to him ? 

.(i. In all cases where the debtor has, without notice of the act 
of bankruptcy, given credit to the bankrupt, so that mutual credit 
or mutual debts exist between them, they may be set-off against 
each other (sec. 171 : 1849) ; and where such mutuality exists, and 
the debts are due in the same right, an equitable debt may be set- 
off against a legal one {Elkin v. Baker, 11 C. B., N. S., 526). In 
other respects, the right of set-off in bankruptcy is similar to that 
at law. See Notes to Rose v. Hart, 2 Sm. Leading Cases, 258. 

9. Q. Suppose the bankrupt to have given an acceptance falling 
due after the bankruptcy, and to have, by way of set-off, a right 
to recover damages from the holder of the bill (suppose for a libel), 
what right of proof has the creditor ? 

A. The creditor may prove on the bill. The claim of the bank- 
rupt in respect of the libel cannot be made the subject of set-off 
against the proof, as it is not founded on mutual credit ; but the 
right of action in respect thereof continues in the bankrupt per- 
sonally. It appears that in case of mutual debts, the circumstance 
of a bill not being due at the time of the bankruptcy does not 
prevent its being set-off. Ex parte Wagstaff, 13 Yes., 65. 

10. Q. Explain what is meant by the right of stoppage in 
transitu, and in what case it may be exercised ? 

A. The right of stoppage in transitu means the right of the 
vendor of goods unpaid for to stop and resume possession of the 
goods while they are on their way to the purchaser, and before 
they are delivered. It may be exercised only in cases where the 
bankruptcy or insolvency of the vendee has taken place. By insol- 
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vency is meant a general inability to pay debts, of which the 
failure to pay one just and admitted debt would probably be suf- 
ficient evidence. This right is lost by negotiating the bill of lading 
with a bona fide indorsee. Whitehead v. Anderson, L. C. Merc. Law, 
534. Lickharrow v. Mason, 1 Sm. L. C, 681. 

11. Q. If goods have been bought by the bankrupt, and are, 
at the date of the bankruptcy, in course of transmission to him, 
without having been paid for, is the title of the assignees subject 
to any, and, if any, what exception or defeasibUity in favour of the 
unpaid vendor ? 

A. The unpaid vendor has a right to stop the goods in transitu, 
and to resume possession thereof, as against the assignees and all 
persons excepting bona fide indorsees of the bill of lading. See 
last answer, supra. 

12. Q. Can a landlord distrain after his tenant has been adju- 
dicated bankrupt, and if so, will the distress be available for all, 
or what, arrears of rent ? 

A. Yes, he may distrain ; but the distress will only be available 
for one year's arrears accrued before the filing of the petition. He 
may prove for the residue. 12 & 13 Vic, c. 106, s. 129. 

13. Q. By what circumstance is the legal right of a landlord 
to distrain for rent superseded, after the bankruptcy of his 
tenant ? 

A. As to the right of distress for more than one year's rent, it is 
superseded by the adjudication itself; and as to the one year's 
rent, by suffering the assignee to sell or remove the goods ( Gethin 
V. Wilkes, 2 Dowl. P. C, 189); and by the landlord's proving for 
the rent under the bankruptcy. Ex parte Grove, Atk., 104. 

14. Q. Can a landlord distrain for rent when the messenger is 
in actual possession of the bankrupt's goods on the premises ? 

A. The landlord has a legal right to distrain the goods so long 
as they remain on the premises {Ex parte Dillon, 1 Atk., 104), and 
this right cannot be defeated by the messenger taking possession, 
unless the landlord suffer him to sell or remove them. Gethin v. 
Wilkes, supra. 

15. Q. A debtor is adjudged bankrupt on his own petition, 
having committed an act of bankruptcy within twelve months pre- 
viously. After the act of bankruptcy, and before the petition, the 
debtor's landlord distrains for five years' rent. Is the distress 
valid as against the assignees to any, and what extent ? 

A. The distress is valid for the five years' rent. The act of 
bankruptcy, upon which the adjudication is founded, is the test of 
the right to distrain for more than a year's rent, so that a distress 
made previously thereto is good for six years. Here, the act of 
bankruptcy, upon which the assignee's title is founded, is the filing 
of the petition, and the distress made previously is good for the 
whole rent due. See Ex parte Bayly, 22 L. J., Bank., 726. 

16. Q. Goods are seized under a. fi. fa. and afterwards sold. 
Between the seizure and sale the debtor commits an act of bank- 
ruptcy, of which the creditor has notice. After the sale, the debtor 
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is adjudicated bankrupt upon his own petition. Is the sale valid 
as against the assignees ? and state the reasons for your answer. 

A. The sale is valid as against the assignees. By sec. 133 of 
the Act of 1849, executions levied by seizure and sale before fiat 
are good, notwithstanding a prior act of bankruptcy, of which the 
execution creditor had no notice. This means an act of bankruptcy 
committed before seizure (^Edwards v. Scarsbrook, 32 L. J., 45, Q.B.). 
Therefore to invalidate the sale, the execution creditor must have 
had notice of an act of bankruptcy before seizure, or the fiat or 
adjudication must be made before sale ; neither of which events 
have occurred in the present case. 

17. Q. In what cases wiU the title of the assignees prevail to 
deprive a creditor of the benefit of an execution hjjl.fa. against 
the goods of the bankrupt ? 

A. It will prevail in those cases where the execution is not com- 
pleted by seizure before an act of bankruptcy and by sale before a 
petition being filed (Edwards v. Scarsbrook, 32 L. J., Q. B., 45). If 
the execution is against a trader upon a judgment over £60, it con- 
stitutes an act of bankruptcy ; and if an adjudication takes place 
within fourteen days from the day of sale, the title of the assignees 
wiU prevail. Act of 1861, s. 73. 

18. Q. Where goods are seized under an execution before an 
act of bankruptcy, can they be sold after the bankruptcy to satisfy 
a judgment ? 

A. See supra. 

19. Q. What effect has the bankruptcy upon warrants of attor- 
ney, cognovits, and consents to judge's orders, given by traders ? 

A. They are absolutely void unless given two months before 
petition for adjudication, and filed in the Queen's Bench office 
within twenty-one days after execution. 3 Geo. IV., c. 39, ss. 135, 
136, 137. 

20. Q. Is the wife of a bankrupt in any, and, if so, in what 
cases, entitled to a settlement for her benefit out of property of 
her's passing to the assignees ? 

A. As to the choses in action of the wife, she has the same 
equity to a settlement against the assignees seeking to reduce them 
into possession as she had against her husband. If, therefore, 
from the nature of the chose in action, the husband or the assignees 
have to apply to a Court of Equity to reduce it into possession, the 
Court wiU enforce a settlement. The general rule is to settle one- 
half upon the wife ; but the Court has a discretionary power to 
settle the whole upon her, and in case of the husband becoming 
bankrupt, will exercise that power under certain circumstances 
(Smith V. Smith, 4 L. T. Eep., N. S., 353), e.g., where the fund in 
question formed the only source of maintenance for the wife. lie 
Welchman, 28 L. J., 647, Ch, 

21. Q. Does the law make any distinction between the bank- 
rupt's own property settled on himself for life, and the property of 
his wife, settled on him until bankruptcy or insolvency ? 

A. A provision to make the bankrupt's life interest in his own 



EFFECT OF ADJUDICATION. 33 

property determine on his bankruptcy is void as against assignees 
in bankruptcy, excepting the case of a marriage settlement, where 
the husband has received a part of the wife's property, and the gift 
over is to the wife, when she will be considered a purchaser to the 
extent of the property so received by the husband (Lester v. Garland, 
5 Smi., 205). "When the property settled comes from the wife, or 
from any other person than the bankrupt, the case is different, 
and a gift over on bankruptcy is valid. Hx parte Hinton, 14 Ves., 
598. 

22. Q. A life interest in property of the bankrupt is by settle- 
ment made in contemplation of marriage declared to be determinable 
in case of his becoming insolvent, is such a provision maintainable, 
and if not, why ? 

A. See last answer. 

23. Q. When is a settlement by a trader made before bank- 
ruptcy valid, and when void, against his creditors ? 

A. All settlements made with intent to defeat, defraud, or delay 
creditors are void, under statute 13 Eliz., c. 5, and are, moreover, 
acts of banki'uptcy, under s. 67 of the Act of 1849. Settlements 
made without any such intent, and for a valuable consideration, are 
valid. Marriage is a valuable consideration, and settlements made 
on marriage, or subsequently thereto, but in pursuance of written 
articles entered into on marriage, are valid. Voluntary settlements 
are not void, unless made with the intent or having the effect of 
defrauding creditors. Such intent is implied from the settlor re- 
maining in possession (Edwards v. Harben, 2 T. E., 587), and from 
the fact of lus being insolvent at the time of the settlement (Lush 
V. Wilhinson, 5 Ves., 384). And a voluntary settlement of the whole 
of the settlor's property, or of so much as leaves him unable to 
satisfy his creditors, is fraudulent ; and the reservation of a power 
of revocation is a sign of fraud, which will vitiate the settlement as 
against creditors. Smith v. Hurst, 10 Hare, 44. 

24. Q. Has the Court of Bankruptcy any, and what, jurisdiction 
over voluntary settlements or assignments, made by an insolvent 
debtor afterwards becoming bankrupt ? 

A. The Court may order the property settled or assigned to be 
sold and disposed of for the benefit of the creditors under the 
bankruptcy ; and such a sale will be valid against the bankrupt, 
and all persons claiming under him, or under such settlement or 
assignment. But settlements made upon the marriage of any of the 
bankrupt's children are excepted from this provision. Sec. 126, 
1849. 

26. Q. If furniture has been transferred by a deed of transfer 
(that is to say, by a bill of sale), duly executed and registered, and 
the transferor becomes bankrupt before the transferee has taken 
possession of the furniture, does the registered deed of transfer hold 
good against the assignees ? 

A. If the furniture has been left in the possession, order or dis- 
position of the bankrupt, the same may be sold for the benefit of 
the .creditors, notwithstanding . the due registration of the bill of 
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sale. But if the goods are not at the time of the bankruptcy in the 
order and disposition, or in the apparent possession of the bankrupt, 
the title of the transferee will be good, though the goods have not 
passed into his actual possession, and even though the bUl of sale 
be not registered. 12 & 13 Vic, c. 106, s. 175 ; and see also 
17 & 18 Tie, c. 36. 

26. Q. How will the omission to register a bill of sale affect the 
rights of the assignees of the grantor, and will it make any difference 
if, before the bankruptcy, the grantee shall have removed the goods 
into his own possession ? 

A. The biU win be bad against the assignees even if registered, if 
the goods remain in the apparent ownership of the bankrupt. If 
however possession of the goods is given to the purchaser the 
transfer will be upheld. 17 & 18 Vic, c. 36. 1 Doria & Macrae, 
389. 

27. Q. If the business premises of the bankrupt be mortgaged, 
what are the rights of the assignees as regard the trade fixtures and 
fixed machinery ? 

A. Assignees are entitled to aU such fixtures as are set up for the 
purposes of trade which the tenant may remove. Machinery not 
ficsed to the freehold, and rolling stock, will pass to the assignees 
unless there is a custom in the trade that it shall not. 1 Doria & 
Macrae, 219. 

28. Q. If a debt due to the person who becomes bankrupt was 
sold and transferred before the bankruptcy, with a power of attorney 
to sue for it in the name of the transferor, can the transferee sue 
in the bankrupt's name after the bankruptcy? State the principle 
of your affirmative or negative answer. 

A. The transferee of the debt is entitled by virtue of the power 
of attorney to sue in the name of the original creditor, notwith- 
standing the bankruptcy. De Fothonier v. De Mattos, 1 E. B, & 
E., 461. 

29. Q. Under any, and what circumstances, do goods and 
chattels, of which the bankrupt has the possession, but of which he 
is not the owner, pass to his assignees ; and are there any, and what 
exceptions to the rule ? Is any, and what, order necessary to vest 
such goods in the assignees, and how late in the proceediiigs may 
such order be obtained ? 

A. By sec 125 of the Act of 1 849, the Court may order the sale, for 
the benefit of the creditors under the bankruptcy, of any goods or 
chattels which at the time of the bankruptcy were, by the consent 
and permission of the true owner thereof, in the possession, order, 
or disposition of the bankrupt, and of which he was the reputed 
owner ; or had taken upon him the sale, alteration, or disposition 
as owner. This provision was introduced in the Act 21, Jac. I. 
c. 19. The rule does not apply to transfers and assignments of ships, 
or any share thereof; nor to landlord's fixtures (Horny. Baker, 2 
Sm. L. C, 178), nor to anythiag savouring of the realty; nor to 
any trade utensils or chattels as to which the presumption of owner- 
ship does not arise ; nor where the possession is in the ordinary 
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course of business, so that no false credit is obtained {Whitfield v. 
Brand, 16 M. & W., 382); but tlie term "goods. and chattels " in- 
cludes "choses in action." Belcher v. Bellamy, 2 Ex. Bep., 311. 
An order for sale must be obtained from the Court before any pro- 
perty in the goods vests in the assignees. Heslop v. Baker, 6 Ex. 
Hep., 740. The application may be made at any time during the 
proceedings, but the possession of the bankrupt must be at, or 
before the time of adjudication. It relates back, not only to the 
act of bankruptcy upon which the adjudication is founded, but to 
any prior act of bankruptcy capable of founding an adjudication. 
Siansfield v. CiMt, 2 De Q-. & J., 222. 

30. Q. What is the meaning of reputed ownership, and how 
does it affect chattels in the bankrupt's possession ? 

A. It means that goods not belonging to the bankrupt do belong 
to him by reputation, in consequence of which his creditors may be 
deceived as to the amount of lus property. Such goods pass to the 
bankrupt's assignees, as stated supra. 

31. Q. What is the object of the provisions relating to reputed 
ownership of goods and chattels ? 

A. Their object is to prevent the creditors of a debtor being de- 
ceived by his apparently possessing property which belongs to him, 
when in reality it is not his. Th^ possession of this property is the 
means of giving the bankrupt credit and deceiving the creditors, and 
therefore, it is thought equitable that such property should be avail- 
able to the creditors. 

32. Q. What are the requisites to establish a right in the assig- 
nees of a bankrupt to property in his possession, at the time of the 
bankruptcy, belonging to another party ? 

A. The property must be goods or chattels, and must have been 
in the possession, order, or disposition of the bankrupt, as reputed 
owner at the time he became bankrupt, by the consent of the true 
owner of them." Selwyn's Nisi Prius, 285. 

33. Q. Are there any cases in which the goods and chattels of 
strangers in the possession of the ba;nkrupt are not affected by the 
adjudication ? — If so, state them. 

A. Yes, if the goods of the stranger are in the possession of the 
bankrupt without the consent or permission of the true owner, they 
do not pass to the assignees. The property of infants is not affected, 
nor property held in trust, nor chattels real, nor property deposited 
for a specific purpose. As to a trader in the ordinary course of his 
trade, see Selwyn's Nisi Prius, 285, and supra. 

34. Q. Mention some properties which are treated as goods 
and chattels, in the application of the provisions referred to in the 
last preceding question, but which do not come within the ordinary 
signification of the words. 

A. The question no doubt alludes to choses in action, and debts 
which have been assigned by the bankrupt previous to his bankruptcy. 
Unless notice of such assignment is given to the debtor, the debts 
will be considered in the apparent ownership of the bankrupt and 
pass to his assignees. Selwyn's Nisi Prius, 285. 
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36. Q. What are the principal requisites to give the assignees a 
title to goods as in the order and disposition of the bankrupt ? 
A. See supra. 

36. Q. On what principle is it supposable that the assignees can 
ever have a title to anything which their predecessor in title, the 
bankrupt, alienated by a valid deed before becoming bankrupt ? 

A. It is scarcely correct to say that the assignees have an abso- 
lute title to any property alienated by the bankrupt before the act 
of bankruptcy. But if property is left in his apparent possession, 
order, and disposition, the Court may order it to be sold for the 
benefit of the creditors. This is on the principle that as the bank- 
rupt obtained credit by being the ostensible owner thereof, and such 
fictitious credit was sanctioned by the real owner allowing him to 
remain in possession thereof, it is equitable that the claims of the 
creditors should be preferred to those of the transferee. 

37. Q. Does the principle referred to (if there be any such) ever, 
and when, and how, apply to things found by the assignees in the 
bankrupt's possession, but belonging to some one else ? 

A. This principle applies, as above stated, to all cases where the 
goods are in the possession, order, or disposition of the bankrupt, 
by the consent and permission of the true owner thereof. But if 
the bankrupt hold against the will of the true owner, as, for ex- 
ample, if the owner had demanded possession and was suing him, 
in trover or detinue at the time of the bankruptcy ; or if the true 
owners held furniture upon trust to permit the bankrupt's wife to 
have the use thereof, and she resided with the bankrupt, the prin- 
ciple does not apply. 

38. Q. If the assignees can ever acquire a title to things pos- 
sessed by the bankrupt, but belonging to another person, how is 
this law consistent with the right of a landlord to recover an arrear 
of rent out of things possessed by the bankrupt on land of which he 
is tenant ? 

A. The landlord is entitled to make distress for one year's rent 
by the provisions of the same act, and if he can distrain before the 
assignees take possession under the order of the Court, his title is 
good. This right is in theory consistent with the rights of the 
assignees, because all the world knows that the landlord's title to 
distrain goods on the premises is paramount. 

39. Q. As regards the validity of a transfer by deed, without a 
change of possession, is there any, and, if any, what distinction 
between moveable personal chattels and tenant's fixtures ; that is to 
say, things fixed to land held by the bankrupt under lease, and 
legally removable by the tenant during the term of the lease ? 

A. There is this difference, that in case of bankruptcy such 
fixtures cannot be sold under the reputed ownership clause if effec- 
tually transferred by the bankrupt and the transfer be duly 
registered. But upon adjudication and in the absence of any such 
transfer, they vest in the assignees. It is otherwise, however, with 
landlord's fixtures. 

40. Q. What is the distinction between a mortgage of lands 
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and a mortgage of goods, as to tte same being continued in the 
possession of the bankrupt ? 

A. The distinction is, that as the order and disposition clause does 
not apply to lands, the continued possession thereof by the bank- 
rupt does not render them liable to be sold for the benefit of his 
creditors, or otherwise prejudice the rights of the mortgagees. 

41. Q. On a debtor making an assignment of a debt, or of a 
policy of assurance, to whom should notice of such assignment be 
given, and for what reason ? 

A. The purchaser should at once give notice of the assignment 
to the debtor and to the oiHce, in order to place the debt and policy 
out of the order and disposition of the creditor within the bankrupt 
laws. Wms. Pers. Prop., 111. 

42. Q. If a factor have in his possession, at the time of his 
bankruptcy, goods for sale, what are the rights of the assignees ? 

A. As a rule, the assignees of the factor have no title to, or 
power over such goods. But if goods are sent to the bankrupt on 
sale or return, he is not deemed a factor, and the goods may be 
sold under the order and disposition clause {Oibson v. Bray, 1 Moo., 
519) ; and if the factor sell the goods and receive the money, which 
he so deal with that it cannot be distinguished from the rest of the 
property, the consignors must come in with the rest of the creditors. 
But if the produce can be ascertained, the property wUl not pass to 
the assignees. Whitcomb v. Jacob, 1 Salk., 160. 

43. Q. What is the effect on a partnership where one of several 
partners becomes a bankrupt? and what are the rights of the 
assignees under such bankruptcy ? 

A. The bankruptcy of one partner dissolves the partnership as to 
the whole firm ; and an account will have to be taken of the part- 
nership as well as the private property, to ascertain the share to 
which the bankrupt is entitled. Smith's Mercantile Law, 12 & 13 
Vic, 0. 106, s. 152. 

44. Q. In the case of one of several partners becoming a bank- 
rupt, in whose name should an action for the recovery of a partner- 
ship debt be brought ? 

A. The action should be brought in the joint names of the 
assignees and the bankrupt's partners. 

45. Q. Where a bankrupt has an apprentice, will the bankruptcy 
have any, and what, effect on the indenture of apprenticeship ? 

A. The bankruptcy is a discharge of the indenture of apprentice- 
ship. If an apprentice fee has been paid, the Court may order a 
reasonable sum to be paid out of the estate to or for the apprentice. 
Act of 1849, s. 170. 

46. Q. If the apprentice have paid a premium, has the Commis- 
sioner power to make any, and what order with reference to such 
premium ? 

A. See last answer. 

47. Q. To whom should notice of the dishonour of a bill, falling 
due after the bankruptcy of the drawer or indorser, be given ? 

A. This appears to be doubtful. Mr. Justice Byles says — " If the 
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drawer of a bill becomes bankrupt, notice must, nevertlieless, be giren 
to him, at all events, before tbe choice of assignees. If the assignees 
have been appointed, perhaps notice should be given to them. If the 
bankrupt have absconded, there being as yet no assignees, and a 
messenger be in possession [of what ?], notice should be given to 
the messenger and to the petitioning creditor" (Byles on Bills, 282). 
It seems, therefore, that notice to some one is necessary, and the 
safest proceeding would be to give it to all. But a bill drawn and 
indorsed by a bankrupt may be proved before it is due {Starey v. 
Barnes, 7 East, 485), and, consequently, before notice of dishonour 
is possible. These cases, in unison with all others relating to the 
necessity for notice of dishonour, point to the desirability of its 
immediate abolition. 

48. Q. Are there any, and what, circumstances which will 
excuse a want of notice of the dishonour of a bill or note, to which 
the bankrupt is a party ? 

A. The bankruptcy of the drawee or acceptor, however notorious, 
does not afford any excuse for neglect of notice of dishonour to the 
drawer and indorser {Boultbee v. Stuhbs, 18 Ves., 21). As to the 
bankruptcy of drawers and indorsers, see last answer. 

49. Q. Under what circumstances are persons paying to the 
assignees of a bankrupt any debt claimed by them, or delivering up 
any real or personal property to such assignees without proceeding 
against them, discharged from all future claim in respect thereof? 

A. They are protected against all claims by the bankrupt, and 
all persons claiming under him, in the event of the adjudication 
being annulled or dismissed ; provided they had no notice of any 
proceeding for that purpose, or such proceeding shall not have been 
commenced within the proper time. Sec. 155 : 1849. 



YII. — Admimstering the Estate. 
(a) Assignees and their Duties. 

1 . Q. What are official assignees ? In what manner and at 
what time are they appointed, and what are their duties ? 

A. The official assignees are officers of the Court; they are 
appointed by the Lord Chancellor, whenever vacancies occur in 
their office. The estate of a bankrupt vests in the official assignee 
until a creditors' assignee is appointed ; and thenceforth, whenever 
it happens that there is no creditors' assignee. The duties of the 
official assignees are, immediately on adjudication to take possession 
(by his deputy, the messenger) of the estates of the bankrupt, and 
to retain possession thereof until the appointment of a creditors' 
assignee (sec. 108 : 1861), to account to the creditors' assignee 
(sec. 118), to collect all debts not exceeding £10 (sec. 128), as to 
which they (the official assignees) are deemed sole assignees ; to 
audit the accounts of the creditors' assignee (sec. 129), and, if 
required, to act jointly with the creditors' assignee. They must 
pay all moneys and securities into the Bank of England within a 
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week from the receipt thereof. The official assignees also pay the 
dividends, and perform other subordinate duties. 

2. Q. What are the duties of the creditors' assignees, and 
within what periods are they to render their accounts, and to 
whom? 

A. They must manage (and except as to debts under £10), realise 
and recover the estate belonging to the bankrupt, and pay money 
received into the Bank. Their accounts must be rendered at the 
end of three months after their appointment, to the official assignee, 
in the presence of the registrar. 24 & 25 Yic, c. 134, s. 129. 

3. Q. What are the duties of assignees, distinguishing the two 
classes ? 

A. See supra. 

4. Q. Must the creditors' assignees be creditors? How are 
they appointed, what are their powers and duties, and within what 
time must they render their accounts, and to whom ? 

A. It is not necessary that the creditors' assignees shoiild be 
creditors. They are chosen by a majority in value of the creditors 
who have proved, at the first meeting, or any adjournment thereof. 
The appointment is incomplete until the Commissioner has signed 
the declaration of the appointment. Upon their appointment the 
estate of the bankrupt vests in them, and it is their duty to get in 
and manage tl.e same, and to pay aU moneys coming to their hands 
into the Bank of England. They may bring actions, with the 
leave of the Court ; and they must account to the official assignee at 
the end of every three months. 

5. Q. How and when do creditors vote in the choice of 
assignees ? 

A. The creditors who have proved may vote by being actually 
present at the choice meeting, or by the official assignee, or any 
other person authorised by letter of attorney, in the form set forth 
in Schedule 19 to the 10th General Order under the Act of 1861. 
One partner may vote, or execute a power of attorney to vote, on 
behalf of his firm {Ex parte Mitchell, 14 Yes., 597). A company 
must execute a letter of attorney ; but if they have a public officer, 
he may execute it, or vote, on behalf of the company {Ex parte the 
Bank of England, 1 Wils. C. C, 295). The creditors may claim to 
vote at any time before the Commissioner has signed the declaration 
of appointment. Ex parte Nash, 1 D. & Ch., 445. 

6. Q. Can a creditor who has assigned his debt vote in the 
choice of assignees ? 

A. He can ; inasmuch as he is, for the purposes of the bank- 
ruptcy, still regarded as a creditor. Re Hart, Fonblq. Eep., 57. 

7. Q. How are the assignees appointed imder a joint bank- 
ruptcy, where separate estates are also to be administered ? and 
what is the nature of their estate and duties ? 

A. The assignees will be elected by the joint creditors only, the 
separate creditors having no right to vote in the choice under a 
joint bankruptcy {Ex parte Parr, 18 Ves., 66). But upon the ap- 
plication by motion or petition, presented by the separate creditors, 
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the Court will, in a case requiring it, appoint an inspector to protect 
their interests. The inspector has no estate in any of the property 
of the bankrupt ; but, if necessary, he will "be authorised to bring 
actions in the name of the assignees (^Ex parte Wright, 2 M. D. & D., 
434). His duties are to inspect all the accounts in which the 
separate creditors are interested, and to communicate to the cre- 
ditors the result of such investigation ; to advise with the assignees 
on all matters relating to the separate estate ; to attend meetings ; and 
to see that the assignees keep a distinct account of the separate estate. 

8. Q. Have the Commissioners any, and what, control over the 
choice of assignees ? 

A. The Court has, undoubtedly, jurisdiction to control the creditors 
in the exercise of their legal right of choice (per Lord Eldon, Ex 
parte Miles, 2 Eose, 68), and may refuse to appoint the assignees 
chosen by them ; but the Court will not interfere with such choice 
unless the creditors choose an improper person. Ex parte Bates, 
1 Bank. & Ins. R., 285. 

9. Q. What steps are necessary to perfect the appointment of 
assignees in a country bankruptcy ? 

A. The practice of the London Court is followed in the District 
Courts. In the choice of creditors' assignees, the same practice 
prevails in the County Courts. The practice is,, immediately upon 
the choice being made, to prepare a memorandum thereof, which, 
having been submitted to the Commissioner (or County Court 
Judge) for approval, is signed by him. A declaration or certificate 
of appointment is then made under the' hand of the Commissioner 
(or Judge) and the seal of the Court, and such appointment is 
final. Sec. 123: 1861. 

10. Q. In whom is the right of appointing or removing the 
solicitor to carry on the proceedings in a bankruptcy vested ? 

A. The creditors' assignees alone have the power of appointing 
and removing a solicitor. The Court cannot annul such appoint- 
ment, or order such removal ; but assignees who refuse to obey the 
directions of the Court in that respect, may be removed. lie the 
Newport Old Bank, 18 L. T. Eep., 280. 

11. Q. "What lien for costs has the solicitor ? 

A. Since the Act of 1861 (sec. 120), a solicitor's lien against a 
client who becomes bankrupt does not prevail against the assignees, 
neither has the solicitor to the petitioning creditor any lien as 
against them ; so, if the assignees are removed there is no Hen 
against the new assignees. And his lien as against the assignees 
who employ him is only commensurate with their title ; and there- 
fore papers relating to the estate may be ordered to be given up, if 
required for the purposes of the bankruptcy. Ex parte May, M. & 
Ch., 619. 

12. Q. Are the assignees personally liable to the solicitor for 
the petitioning creditor, if they have not funds in their hands? 
And should the funds be insufB.cient to pay the expenses of the 
bankruptcy, are the creditors who have proved, liable to contribute, 
or must the assignees bear the loss ? 
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A. The assignees are not liable to the solicitor to the petitioning 
creditor ; but if there are assets, the Oourt usually orders payment 
of his costs. In the absence of a stipulation to the contrary, the 
assignees are personally liable to the solicitor they employ, without 
reference to assets {Ex parte Goates, 3 D. & C, 626). There is no 
provision enabling the assignees, in case of insufficiency of assets, 
to compel the creditors to contribute towards the costs or expenses 
incurred by them. 

13. Q. Can a messenger, under warrant of seizure, break open 
doors of premises not belonging to the bankrupt, to obtain posses- 
sion of goods of the bankrupt supposed to be concealed ? 

A. The messenger may break open any house of the bankrupt, 
but not of any other person, where property is supposed to be. 
Act 1849, sec. 109. Edge v. Fwker, 8 B. & C, 700. 

14. Q. What are the powers now in force for the collection of 
the bankrupt's estate, and by whom are they principally carried 
out? 

A. The power of taking possession, by the ofl3.cial assignee (sec. 
108: 1861); by a manager, if appointed, of collecting the assets 
(sec. 122) ; the general power of the creditors' assignee to get in and 
realise the estate (sec. 127), and to seU. and dispose of property in 
the order and disposition of the bankrupt (sec. 125 : 1849). The 
duties of taking possession of chattels is performed by the messen- 
ger ; the right and duty to collect and sue for debts not exceeding 
£10, is with the official assignee ; and as to those over £-10, with the 
creditors' assignee. The power of disposing of copyhold estates and 
estates tail is in the Commissioner. 

15. Q. A is indebted to the estate of a bankrupt in £10, and 
B is indebted to the estate in £20. Who should be plaintiff in the 
action to recover those sums respectively ? 

A . The official assignee in the former case, the creditors' assignee 
in the latter case. If no creditors' assignee, the official assignee in 
both cases. 

16. Q. Can any, and what, proceedings be taken against a 
debtor to a bankrupt estate before the Commissioner ? 

A. The Court may summon any person who is supposed to be 
indebted to the bankrupt, and examine him concerning his dealings 
with the bankrupt, and if such person admits that he is iadebted to 
the bankrupt, the Court may order him forthwith to pay the amount 
admitted to be due, to the official assignee. If the person summoned 
disobeys the summons or the order he may be arrested. Sees. 120 — 
123: 1849. 

17. Q. Incase any action or suit has been brought by the bank- 
rupt before the bankruptcy, what is the course to be adopted by the 
assignees with reference thereto ? 

A. The assignees must elect whether or not they will continue 
the action, and if they elect to do so, they will be ordered to give 
security for the defendant's costs. 0. L. P. Act, 1852. In chancery 
suits an order to revive must be obtained if the right of suit passes 
to he assigrBees. 
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18. Q. Is anything necessary to be done by tlie assignees pre- 
viously to commencing or defending an action or suit, or submitting 
matters in dispute to arbitration ? 

A. The assignee should obtain the leave o£ the Court to com- 
mence, prosecute, or defend any action or suit in equity, or to submit 
any matters to arbitration. And as to submission to arbitration, 
the Court may require the consent thereto of the creditors or any 
proportion of them. Sec. 153: 1849. 

19. Q. In what, if any, cases can an official assignee be made 
liable in person or private estate, for acts, or for the consequences of 
acts done by him in the duties of his office ? 

A. Supra, Chapter II. No. 5. 

20. Q. How long can a creditors' assignee keep more than £50 
in his hands belonging to a bankrupt's estate without incurring the 
liabUity of being debited with interest ? 

A. One week. Sec. 175: 1861. 

21. Q. If the creditors' assignee keeps money in his hands 
longer that the law allows, what is he liable to, and by whom is the 
liability to be enforced, and to what extent ? 

A. If the creditors' assignee keeps in hand a sum exceeding £50 
for more than one week, the creditors on establishing such fact to 
the satisfaction of the Court, may debit such assignee with interest 
at any rate not exceeding 20 per cent, per annum. The creditors 
may enforce the liability. Sec. 175 : 1861. 

22. Q. What form of action must be adopted in order to re- 
cover goods delivered by way of fraudulent preference ? 

A. The assignees may affirm the contract and declare in as- 
sumpsit, or disaffirm it and declare in trover. But if they 
bring assumpsit, the defendant will be allowed to plead a set-off. 
If, therefore, any counterclaim or mutual credit exists, the 
assignees should declare in trover. Snath v. Ilodson, 2 Sm. L. 
C, 111. 

23. Q. Can an assignee be a purchaser at a sale of the bank- 
rupt's property, under any, and what circumstances ? 

A. 'The assignee may not purchase any part of the bankrupt's 
estate without leave of the Court. In order to get such leave, he 
must obtain the consent of the creditors at a meeting called for the 
purpose. The Court will only make the order in such circum- 
stances as show that the assignee will not derive any undue ad- 
vantage. Pooley V. Quitter, 2 De G. & J., 327. 

24. Q. What are the rights of the assignees of a bankrupt 
against any debtor of a partnership, and how are such rights to 
be enforced, and by whom ? 

A. The assignees of the separate estate are entitled to the bank- 
rupt's share in the partnership assets. To enforce such right, the 
Court may empower the assignees to sue for a debt in the name of 
the assignees and the remaining partners. The partners have 
notice of the application, and the Coiirt will direct what share of the 
proceeds is to be paid to the remaining partners. 12 & 13 Yic, 
c. 106, s. 152. 
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{b) Proof of Dehts. 



1. Q. How is a debt proved, at what sittings, and when may a 
claim be entered instead of a proof? 

A. A debt is proved by the creditor delivering or sending through 
the post to the creditors' assignee, if there is one, and if not, then 
to the official assignee, an affidavit or declaration in proof thereof. 
They may be proved at the meeting for choice of assignees, or the 
last examination, or at any dividend sitting or meeting specially 
appointed for proof of debts. Debts not proved until a second or 
any subsequent meeting participate only in the second or any sub- 
sequent dividend. Claims are entered, when the demand of the 
claimant has to be determined by the Court, e.g., when the demand 
is for damages, or breach of contract. 

2. Q. What particulars are necessary to be stated in an affidavit 
or deposition to prove a debt ? 

A. An affidavit, or deposition, should contain a statement of the 
debt, and of the accoimt, if any, between the creditor and the bank- 
rupt, together with a declaration that such statement is a full, true, 
and particular statement of account between the creditor and the 
bankrupt, and that the debt thereby appearing is justly due. If 
the proof is by an agent his authority must be stated. (Act 1861, 
sec. 144.) 

3. Q. What is the course to be taken by creditors to expunge 
an improper proof of debt ? 

A. Application may be made to the Court by any creditor. 
The Court may summon and examine the person who has proved 
the debt, and expunge or reduce the same upon such evidence as 
it shall think sufficient. Sec. 155 : 1861. 

4. Q,. Specify generally the kinds of debts which may be proved 
under a bankruptcy, and what are not proveable. ' 

A. Speaking generally, all debts are provable in bankruptcy in 
respect of which the creditor has his remedy either at law or in 
equity, provided they are actually due at the time of the bank- 
ruptcy {Bamford v. Burrell, 2 Bos. & P., 1.), or if the amount can 
be readily ascertained by computation so that a creditor can swear 
to it. [Atterson v. Vernon, 3 T. E., 539.) Debts contracted 
bona fide after the act of bankruptcy may be proved ; also debts 
payable on a contingency, or at a future time, or by periodical pay- 
ments, and damages for breach of a contract. (Bankruptcy Act, 
1861.) But damages for personal wrongs are not provable, unless 
final judgment be recovered before the bankruptcy. 

5. Q. A debt cannot be proved if barred by the statute of limi- 
tations. To what time does the six or twenty years apply ; to the 
time of proof or adjudication ? 

A. To the time of adjudieation. 

6. Q. Can claims in respect of breach of agreement, or for a tort 
or a trover, be the subject of proof? and if not, why not ? 
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A. Claims may be made in respect of breaelies of contract (Act 
of 1861, 8. 153), and the Court may order the damages to be 
assessed. Claims in respect of tort or troyer cannot be admitted 
unless judgment be recovered ; the rule being that (exeept in the 
cases provided for by that section) damages not ascertained cannot 
be proved as a debt due, because the amount is uncertain. 

7. Q Under what circumstances, if any, -will a proof of debt 
contracted after the act of bankruptcy be admitted ? 

A. When the debt has been bona fide contracted before the adju- 
dication, and without notice of any act of bankruptcy, it may, not- 
withstanding any prior act of bankruptcy, be proved (sec. 165 : 
1849) and semble that notice of any act of bankruptcy before com- 
mitted less than twelve months before the debt was contracted, 
win disable the creditor from proving. Ex parte Sharpe, 3 M. D. & 
D., 490. 

8. Q. Where credit has been given to a trader, and before such 
credit expires he becomes bankrupt, can the creditor prove for the 
debt, and if so, on what terms ? 

A. All debts founded upon a valuable consideration, which shall 
not have become payable at the time of the act of bankruptcy, may 
be proved as if the same were payable presently, and the creditor 
may receive dividends thereon subject to a rebate of interest at 5 
per cent, per annum, from the declaration of a dividend to the time 
when such debts would have became payable (sec. 172: 1849), and 
provision is made by the Acts of 1849 and 1861, for proving claims 
for annuities ; for debts payable by instalments ; for premiums upon 
policies of insurance ; and for debts payable on future contin- 
gencies. 

9. Q. What debts, barred by the statute of limitations, are 
proveable under any, and what, circumstances ? 

A. A debt barred by the statute of limitations cannot be proved, 
though admitted by the bankrupt. (Deacon, 3rd edition, by 
Langley.) 

10. Q. Can damages for a breach of a contract entered into by 
the bankrupt before bankruptcy be proved ; and, if not, is the bank- 
rupt liable to be sued after having obtained his order of dis- 
charge ? 

A. The damages may be claimed ; if the breach occurred 
before adjudication, under sec. 153 of the Act of 1861 ; and if 
after adjudication under sec. 178 of the Act of 1849. And the 
bankrupt will not be liable to be sued after obtaining his order of 
discharge. 

11. Q. Can a claim for unliquidated damages be proved under 
a bankruptcy, in any and what cases? 

A. See supra. 

12. Q. What is the course to be pursued on behalf of a cestui 
que trust, when the trustee has become bankrupt ? 

■ A. The cestui que trust must prove against the estate of the 
bankrupt trustee, who has misappropriated the trust-fund, and 
where a petition for that purpose is rendered necessary by the 



PKOOJ? OF DEBXS^ 45 

misconduct of the bankrupt trustee the costs will be ordered out of 
the estate. 2 Doria & Macrae, 823. 

13. Q. Can a trustee prove without his cestui que trust ? 

A. A trustee may prove without his cestui que trust joining in. the 
proof. Ajad if one trustee commit a breach of trust, the other 
trustees may prove against his estate in respect of it, ex parte 
Geaves, 8 D. M. & Gr., 291, but in that case an order must be 
obtained for the purpose. Ex parte Phillips, 2 Dea., 334. 

14. Q. Can a bankrupt prove against his own estate in any and 
what cases, and what is the course to be pursued ? 

A. The bankrupt will be permitted to prove against his own 
estate, for a debt due from him to himself as sole executor, under 
a will, ex parte Richardson, Buck, 202, or trustee, ex parte Colman, 
D. & Ch., 584. But he must first obtain an order of the Court for 
that purpose. Ex parte Shaw, 2 G. & J., 127. This order is not 
declaratory of a prior existing right, but originates his title to 
prove, upon the principle and under the condition of taking care of 
the estate. Ibid. It may, therefore, be considered doubtful, 
whether such an order will be made in all cases where a sole 
trustee becomes bankrupt, as the cestui que trust may prove. 

15. Q. Is there any difference if he be not sole trustee or 
executor, but individually indebted ? 

A. If he be not sole trustee or executor he cannot be admitted 
to prove. See cases quoted supra. 

16. Q. If the bankrupt be allowed to prove, will he be allowed 
to receive the dividends ? 

A. Generally in all such cases the Court will order the dividends 
to be secured for the benefit of the parties beneficially interested. 
Ex parte the assignees of Walter, 32 L. T. Hep., 396. 

17. Q. May a guardian prove a debt for an infant without an 
order of Court V 

A. If the creditor be an infant, his guardian will be permitted 
to prove for him, but an order of the Court must be obtained. 
Walcott V. Hall, 2 Bro. C. C, 305. 

18. Q. Ho w do corporations and incorporated or public companies 
(distinguishing chartered from other companies) prove their debts ? 

A. By sec. 164 of the Act of 1849, and sec. 144 of the Act of 
1861, all companies incorporated, or authorised to sue or bring 
actions (in their corporate name), may prove by an authorised 
agent. These sections include all registered joint-stock companies, 
as registration constitutes them corporate bodies, and all companies 
incorporated by charter or Act of Parliament ; but companies 
chartered under the Act 1 Vic, c. 73, are not corporate bodies, and 
cannot sue in their own names. The public ofiicers of those com- 
panies are the proper persons to prove on their behalf. 1 Vic, 
c. 73, s. 3. 

19. Q. If a creditor hold a bill of exchange, as collateral 
security for the debt, what proof can be made against the estate of 
the parties to the bill, they being bankrupts ? and what dividends 
will they be entitled to receive? 
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A. If the creditor has taken the bill as a collateral security only, 
his right to prove and receiye dividends differs as to each of the 
parties to the bill. Thus, if A be a creditor of B for £20, and 
takes as collateral security a bill for £50, bearing the names of 
B, 0, and D, who all became bankrupt, he can prove against B's 
estate for £20 only, and receive dividends on that amount, less any 
sums actually received from the estates of and D. But as 
against the estates of C and D respectively he can prove for £50, 
and receive from each dividends to that amount, less any sums 
actually received from the two other estates, the sums received 
from one of such estates, as dividends, being in each ease deducted 
from the debt proved against the other, and not from the dividends 
payable thereunder. 

20. Q, Specify the different legal objections which may be 
made to proofs on bills of exchange, and other negotiable 
instruments. 

A. Any matter which would have afforded a defence to an action 
against the bankrupt on the instrument may be objected to the 
proof, e.g , want of consideration, non-presentment, or want of 
notice of dishonour, if the bankrupt be drawer or assignee. And 
if the bill were taken after notice of an act of bankruptcy that 
would be an objection. 

21. Q. If a drawer, acceptor, and first indorser of a bill of 
exchange become bankrupt, can a second indorsee, who holds the 
bill for a valuable consideration, prove the whole amount under 
each estate, and receive dividends from time to time on such 
amount, and to what extent ? 

A. He may prove the whole amount against, and receive divi- 
dends from, each estate, not exceeding in the whole the amount 
due upon the bill. Sx parte Taylor, 26 L. J., Bankruptcy, 58. 

22. Q. A bill of exchange drawn or accepted by the bankrupt 
becoming due after adjudication, what course must the holder of 
the bill adopt ? 

A. The holder may prove the same, notwithstanding it shall not 
have become due (sec. 172 : 1849,) and whether the bankrupt be 
drawer, acceptor, or indorser. Starey v. Barnes, 7 East, 436 ; 
Cartney v. Barrow, id. 437. As to notice of dishonour, see supra, 
chap. VI. 47. 

23. Q. In what way, and for what amount, may an annuity 
creditor prove against the bankrupt's estate ? 

A. The creditor may req[uire the Court to ascertain the value of 
the annuity, and may prove for such ascertained value, whether 
there were or not any arrears due at the time of the bankruptcy. 
Act of 1861, s. 154. 

24. Q. If a verdict is obtained against a person before his 
bankruptcy, subject to a reference, and the award is made after 
the bankruptcy, is the amount awarded proveable by the plaintiff ? 

A. When the verdict is entered subject to an award, the amount 
awarded is deemed to have been recovered by the verdict. But a 
verdict is only pnma/aci'e evidence of the debt (except as against 
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the parties themselves), and the creditors may impeach it. JEx 
parte Rashleigh, 1 Sose, 192. In actions ex contractu, therefore, the 
creditor may prove upon his verdict, in case it is not impeached. 
In actions of tort, if the verdict be before bankruptcy, but the 
judgment is not entered up until after adjudication, the money 
payable thereunder is not provable. Buss v. Gilbert, 2 M. 
& S., 70. 

25. Q. If a bankrupt has become liable under a guarantee for 
the price of goods sold, can the person guaranteed prove the 
amount under the bankruptcy ? 

A. A claim upon a guarantee for a sum, certain when due, may 
be proved as a debt, and under sec. 177 of Act of 1849 it is 
proveable before it is due as a debt due upon a contingency, ex 
paj^ie Simpson, 3 D. & C, 792, unless the liability is too remote to 
be ascertained. Hinton v. Acraman, 2 C. B. Hep., 367. 

26. Q. Can a proof be made against a bankrupt's estate in 
respect of any contract or promise to pay premiums upon any 
policy of insurance, and if so, how is the amount of such proof to 
be ascertained ? 

Q. If the bankrupt has contracted to pay premiums upon any 
policy of assurance, or to repay or indemnify any person against 
such payments, the person entitled to the benefit of the contract 
may require the Court to ascertain the value of his interest there- 
under, and to admit him to prove for and receive dividends on the 
amount so ascertained. The Act of 1861, s. 154, 

27. Q. What is the course to be adopted by the obligee in a 
bottomry bond, where the underwriter or obligor is declared bank- 
rupt, pending the risk ? 

A. He should enter his claim, and prove his debt or demand, 
after the risk is determined by the safe arrival of the ship. 
Sec. 174: 1849. 

28. Q. If a debt for which a person is surety have been 
proved, what will be the surety's rights on his having discharged 
the debt ? 

' A. To the extent that this question is intelligible, it is answered 
by s. 173 of the Act of 1849, which provides that a person who is 
surety or liable for a debt of the bankrupt, or bail for him, if he 
has paid the debt, and the creditor has proved his debt, may stand 
in the place of the creditor in respect of proof, or, if the creditor 
has not proved, may prove in respect of such payment, and receive 
dividends, provided he had not notice of the act of bankruptcy 
when he became surety, or bail, or liable. 

29. Q. What are the rights of a surety for a bankrupt who has 
paid the debt, when it has not been proved by the creditor ? 

A. See supra. 

30. Q. When goods are pledged by an agent, who becomes 
bankrupt, for what sum can the owner of the goods prove under 
the bankruptcy, if he redeem them, and for what sum if he do not? 

A. If the owner of the goods has redeemed them in manner 
provided by the Factors' Act, he may claim for the price of their 
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rGdemption. If he has not redeemed them, lie may prove for their 
value. Sec. 179: 1861. This seotion only applies to the hank- 
ruptcy of agents within the meaning of the Factors' Act, as to 
which see Hayman v. Flewker, 32 L. J., 0. P., 132. In other 
cases there is no provision enabling the owner of the goods to 
prove. 

31. Q. If a verdict be obtained against a defendant, who 
becomes a bankrupt before the taxation of costs, what proof can 
the plaintiff make under the bankruptcy in respect of his verdict ? 

A. When a creditor obtains judgment before bankruptcy for any 
debt or demand, in respect of which he proves under the bank- 
ruptcy, he may prove for his costs also, although they may not 
have been taxed at the time of the bankruptcy. See. 181 : 1849. 
And in actions of contract, if the verdict be before, but the judg- 
ment is signed after the bankruptcy, the costs may be proved. 
Ex parte Boucher v. Cable, 1 G. & J., 385. But it is otherwise in 
an action for tort, where costs do not become a debt imtil final 
judgment is obtained. Ex parte Thornthwaite, in re Pickering, 1 Bank, 
& Ins. Eep., 201. 

32. Q. If a creditor become himself a bankrupt before proof 
of his debt, who should prove the debt ? and is it necessary that 
the bankrupt creditor should join in the proof? 

A. The assignees of the bankrupt creditor must prove in his 
name, for they represent the bankrupt's estate ; but the bankrupt 
must join in the affidavit, as that of the assignee alone is insuffi- 
cient. Ex parte Bohson, 2 M. D. & D., 65. 

33. Q. What are contingent debts, and in what cases are they 
proveable under a bankruptcy ? Is a claim upon a charter-parly 
for demurrage incurred after the bankruptcy a contingent debt ? 

A. Contingent debts, within the meaning of sec. 177 of the Act 
of 1849, are existing debts which may never become payable. If 
contracted without notice of an act of bankruptcy, the creditor may, 
before the contingent event has happened, apply to the Court to 
set a value upon them, and prove for such value, or after the event 
he may prove for the debt, and receive dividends ; not, however, 
disturbing any former dividends. A claim upon a charter-party, 
made before adjudication, for demurrage incurred after bankruptcy, 
would be a contingent liability, i.e., as distinguished from a con- 
tingent debt, a liability which may never become a debt. The 
creditor might, in such case, make a claim, but could not prove 
until the contingent event had happened, nor disturb dividends 
declared before his proof. Sec. 178 : 1849. 

34. Q. What is the consequence if a creditor, who has taken 
the bankrupt in execution, prove his debt under the bankruptcy ? 

A. He must discharge the bankrupt from custody before proving. 
Ex parte Frith, 1 G. & J., 166. 

35. Q. If a bankrupt be charged in execution after the adjudi- 
cation, can the creditor prove his debt ? 

A. Taking the bankrupt in execution after the adjudication is an 
election not to take the benefit of the bankruptcy, and the creditor 
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cannot prove his debt. Sec. 182 : 1849. Ex parte Haynes, 
1 G. & J., 107. 



(c) As to Creditors having Security or Priority. 

1. Q. What are the rights of assignees against the mortgagees 
of the bankrupt's property ? 

A. They may redeem before the mortgage becomes absolute. 
They may also obtain an order for sale'of the property, the surplus, 
after paying the assignees' costs and the mortgagees' claim, to be 
paid to the assignees. Doria & Macrae, 632. 

2. Q. "What is the position of an ecLuitable mortgagee of the 
bankrupt's real or leasehold property, and ho-w is such mortgagee 
affected by the bankruptcy ? 

A. He may depend upon his security and enforce a sale of the 
property in equity, and then prove for the deficiency, if any. If, 
however, he prefers proving for the debt he can do so, but, of 
course, only upon the terms of abandoning his security. 1 Doria & 
Macrae, 623. 

3. Q. What is the effect of proving a debt on the securities 
held of the bankrupt, or proceedings against him ? If the security 
held by a creditor by way of mortgage be not given by the bank- 
rupt, but by a third party, what is the consequence ? 

A . The rule is, that a secured creditor who proves against the 
bankrupt's estate must give up his security, unless he realises it 
and proves for the difference {Ex parte de Tasted, 1 Eose, 324). But 
the deduction or giving up of a security is only required when it is 
the property of the bankrupt. Ex parte Parr, 1 Eose, 76. 

4. Q. If a creditor holds a joint security from a bankrupt and 
another person, is he compelled to deliver up the joint security ? 

A. No ; he may retain his security, and prove for the whole 
amount against the bankrupt. Doria & Macrae, 865. 

5. Q. Can a creditor be compelled to sell the property mortgaged 
to him by a bankrupt ? 

A. A mortgagee cannot be compelled to sell, though he may be 
redeemed by the assignees (sec. 149 : 1849). But he cannot prove 
without having first realised or surrendered his security. Ex parte 
de Tasted, 1 Eose, 324. 

6. Q. Can a mortgagee, with a power of sale, act without the 
consent of the assignees ? 

A. A legal mortgagee, with power of sale, may exercise it 
without the consent of the assignees or of the Court ; but an 
equitable mortgagee must obtain the leave of the Court of Bank- 
ruptcy or Chancery to enable him to sell. Ex parte Wake, 2 Dea. 
352. 

7. Q. Can a creditor of a bankrupt, whilst holding collateral 
security from the bankrupt for his debt, prove the debt under the 
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bankruptcy without giving up such security-; and If he so prove, 
■what is the effect of the proof upon the rights of the creditor with 
respect to such security ? 

A. This will depend upon the nature of the security. If it is 
the property of the bankrupt, it must be surrendered or realised 
before proving the debt. If it is the property of any other person, 
the creditor need not surrender, realise, or' deduct it {Ex parte Parr, 
1 Eose, 76). If the security does not constitute a hen upon pro- 
perty, e.g., a promissory note made by the bankrupt, it must still 
be given up (unless third parties are liable thereon) ; but the creditor 
cannot receive more than a rateable part of the debt due to him 
(sec. 184: 1849). The rights of a creditor are not otherwise 
affected by proving. 

8. Q. If a creditor holds as security for the debt a mortgage or 
other seciirity of property not belonging to the bankrupt, and not 
given by him, can such creditor prove his debt without affecting 
such security; and if so, state some reasons why he should be 
permitted to do so ? 

A. He can, as above stated. The principle of the Bankinipt 
Law, by which a creditor is required to give up his seciirity, is, that 
he cannot be permitted to retain part of the bankrupt's estate as 
against the other creditors, and at the same time prove in competition 
with them. But this rule has no application in the case put, and 
the creditor may insist on his legal right of proving, and also, as 
against the mortgagor, of holding to his security until paid in full. 

9. Q. If a creditor hold a legal mortgage from the bankrupt by 
way of security for his debt, what is the course to be adopted to 
make such security available, and prove for the deficiency ; and is 
there any, and what, difference in the mode of proceeding when the 
security is not a legal but an equitable mortgage ; and what is the 
consequence if there be no memorandum ? 

A. A legal mortgagee may proceed to sell, either independently 
of the Court, or by application to the Court, under 55th General 
Order, 19th October, 1852. In the latter case, the Court directs 
an accoim.t of what is due to the mortgagee and a sale, which is 
conducted by the assignee ; but it is not imperative on the mort- 
gagee to make the application. Equitable mortgagees cannot sell 
independently of the Court of Bankruptcy, except under a decree 
of the Court of Chancery. The usual course is to present a petition 
to the Court of Bankruptcy. If there be no memorandum of 
deposit, the equitable mortgagee will not be allowed his costs out 
of the estate. Doria & Macrae, 627 — 631. 

10. Q. Is the mortgagee of a bankrupt entitled in any, and 
what case, to carry on the computation of interest on his mortgage 
beyond the date of the adjudication ? 

A. In case of sale or redemption, when the mortgaged property 
is sufficient to satisfy the claim of the secured creditor, he is entitled 
to interest down to the time of payment {Ex parte Wardell, Cooke's 
B. L., 181). But if the mortgage security be insufficient, the 
mortgagee seeking to prove for the deficiency is not entitled to 
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interest after the date of adjudication {Re lAglitfoot, 18 L. T. Eep., 
54). It is, of course, assumed that there is a covenant or agree- 
ment for payment of interest, as the giving of a mortgage or other 
security does not in itself entitle the creditor or mortgagee to 
interest. 

11. Q. Is any, and what, priority allowed to judgment creditors? 
A. Judgment creditors have no priority in payment of dividends. 

But judgments which have been entered up for more than a year, 
and are duly registered, and have become a charge upon the lands 
(27 & 28 Vic, c. 112), entitle the judgment creditor to priority of 
payment out of such lands. And a judgment creditor who has 
taken any goods of the bankrupt in execution, and completed sucb. 
execution by seizure and sale before adjudication, and without 
notice of a prior act of bankruptcy, is entitled to the proceeds of 
the sale (sec. 184 : 1849), unless the execution was itself an act of 
bankruptcy, and adjudication be obtained within fourteen days 
from the day of sale, wben the creditor is entitled to deduct only 
his costs of action and execution out of such proceeds. Sec. 73: 1861. 

12. Q. How long must a judgment be entered up before the 
bankruptcy, to give the judgment-creditor a charge upon the bank- 
rupt's real estate, as against the assignees ? 

A. One year, at least. 1 & 2 Vic, c. 110, s. 13. 

13. Q. Does the Crown possess any, and what, preference oves 
other creditors ? 

A. The Crown may enforce payment of the entire debt of a 
bankrupt Crown debtor, notwithstanding the bankrupt laws (Wil- 
liams' Personal Property, 144). But this right of pursuing tha 
bankrupt does not appear to confer any priority in the distribu- 
tion pf his assets. Assessed taxes, however, are paid in full 
up to the 5th April after the bankruptcy. As to the bankrupt's 
lands, they are bound by Crown debts of record or by specialty ; 
and if the bankrupt were an accountant to the Crown, by .all his 
debts due, or which may become due (Wms. Real Property, 84). 
And it does not appear that registration under the Act 2 & 3 Vic, 
c. 11, is necessary to preserve this charge in case of bankruptcy. 

14. Q. What persons are entitled to be paid in full ? 

A. Assessed taxes up to the 6th April after the bankruptcy, 
parochial rates due during the twelve months preceding bankruptcy, 
and debts due to friendly societies from their bankrupt officers 
must be paid in full, if the assets are sufficient. And the Court 
may order three months' wages to clerks and servants, not ex- 
ceeding £30, and labourers' wages, not exceeding 40s., to be paid 
in fuU ; and apprentices' fees to be returned. 

15. Q. Has the landlord any, and what, priority for rent, or a 
proportionate part of rent, in case of bankruptcy ? 

A. The landlord may distrain for not more than a year's rent 
after an act of bankruptcy, and may prove as a creditor for the 
surplus ; but excepting this power of distress, he has no priority 
(Act of 1849, s. 129). He may prove for a proportionate part of 
rent falling due at fixed periods. Act 1861, s. 150. 
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16. Q. Have any, and what, classes of debts or creditors priority 
of claim on a bankrupt's estate ? 

A. See supra, 14. 

17. Q. Are there any creditors of a bankrupt entitled to be paid 
in fuU; if so, describe the nature of the debts, the person entitled, 
and to what extent such debts are to be so paid ? 

A. See supra, 14. 



(d) Dividends. 



1. Q. When may a dividend be declared ? 

A. At the expiration of four months from the adjudication, or as 
much earlier as the Court shall think' fit. Sec. 174 : 1861. 

2. Q. "What are the regulations as to the time and mode of 
declaring a dividend ? 

A. The time for declaring dividend is as above stated. The mode 
is as follows : — The creditors' assignee submits to a meeting of 
creditors called for that purpose, and held before the registrar, of 
which meeting ten days' notice is to be given in the London 
Gazette, and two local newspapers, a statement of the whole estate 
of the bankrupt as then ascertained ; of the property recovered, and 
of the property outstanding, specifying the cause of its being so out- 
standing, and of all the receipts, and of all payments thereout, made, 
or to be made ; the meeting then, by resolution, declare what part 
of the net produce of the estate shall be divided amongst the credi- 
tors. Ibid. 

3. Q. When must a second dividend be made? 

A. The like proceedings for the making up and auditing the 
account's, and the declaration and payment of the dividend, which 
are directed to be had at the end of four months from the adjudica- 
tion, must be had at every period of four months, or earlier, until 
the whole estate is divided. But the majority in value of the 
creditors at any such meeting may postpone the period of declaring 
the dividend, or may declare that the second dividend shall be final, 
imless any action at law or suit in equity be depending, or any part 
of the estate be standing out not sold or disposed of, or unless some 
other property of the bankrupt afterwards come to the assignee ; in 
which case he must convert it into money, and, within two months 
after it shall be so converted, the same must also be divided in the 
same manner. Sec. 179: 1861. 

4. Q. If a bankrupt carrying on business alone have both trade 
and private debts and assets, are separate accounts kept, or separate 
dividends paid, or is no distinction to be observed ? 

A. No distinction, is to be preserved. 

5. Q. What proceedings must be taken by a creditor to enforce 
payment of his dividend ? 
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A. Tlie creditor must make application to the Court, which may 
order payment of the dividend, with interest for the time that it 
shall have been Vithheld, and also the costs of the application. No' 
action will lie. Sec. 190 : 1849. 



(e) Joint and Separate Estates. 

I.' Q. What is the rule as to proof by separate creditors under 
a joint adjudication, and vice versa. 

A. Separate creditors may prove under a joint adjudication, and 
are paid out of the separate estate, of which a distinct account is 
kept. Joint creditors are paid in the first instance out of the joint 
estate, and may then exhaust any portion of the separate estate left 
by the separate creditors. 

2. Q. For what purposes may joint creditors of a firm prove 
imder a bankruptcy against one of the firm ? 

A. Joint creditors may prove under the separate bankruptcy, for 
the purpose of voting in the choice of assignees, and of being heard 
against the allowance of the bankrupt's discharge. Sec. 140 : 
1849. As to their right to receive dividends, see the following 
answers. 

3. Q. Can joint creditors prove on the separate estate, or 
separate creditors on the joint estate ? If so, how can they inter- 
fere in the proceedings ? May they receive dividends in any, and 
what event ? 

A. Where one or more members of a firm is or are separately 
adjudged bankrupt, the joint creditors may, for the purposes stated 
in the last answer, prove against the separate estate ; but except in 
the case mentioned in the next answer, they cannot receive any 
dividend out of such separate estate until all the separate creditors 
have received the full amount of their respective debts. Where 
all are bankruj)t, joint and separate creditors may prove and vote 
in the choice of assignees ; but the joint estate is first applied to 
payment of joint debts, the separate to the separate debts, and the 
surplus of each reciprocally to the creditors remaining on the other. 
Sm. Merc. Law, 644. 

4. Q. Has the petitioning creditor for a separate bankruptcy, 
although his debt be a joint debt, any different right from the 
other joint creditors under the separate bankruptcy, and e con- 
vei'so ? 

A. A creditor who petitions against a separate partner in respect 
of a joint debt may prove against the separate estate and receive 
dividends pari passu with the separate creditors ; for the petition 
is in the nature of an execution for his debt against the separate 
estate of the bankrupt partner {Ex parte Ackermann, 14 Tes., 604), 
and this wiE hold, though he may have a separate debt due to him 
sufficient to support the petition (Exparte Burnett, 2 M. D. & De G., 
357). But it is otherwise where a joint creditor presents a petition 
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against A as surviving partner ofB, for then the above reason ceases 
to apply {Ex parte Barnard, 1 G. & J., 309). The converse -rule does 
not apply, for a separate creditor has no debt on which he can found 
a joint petition. 2 Dea., 352. 

5. Q. Can a creditor, holding a joint and separate security 
(such as a bond or note), prove his debt under both the joint and 
separate estates, or must he elect ? 

A. If the creditor has a joint and several security, -which would 
enable him at la-w to sue any partner severally, he may at his 
option prove his debt against the separate estate of any such partner 
instead of against the firm jointly {Ex parte Hay, 15 Ves., 4), but he 
must elect ; for he cannot prove against both together {Ex parte 
Bevan, 10 Ves., 107 ; Me parte Husband, 2 Clim. & Jam., 4). 

6. Q. If a creditor hold a security upon joint property of two 
bankrupts for a partnership debt, and a joint and several covenant 
for payment, has he a right to any, and if any, what extent, to re- 
sort to the separate estates, as well as to the joint estate ? 

A. He is entitled to resort to the joint property to realise his 
debt ; but he must elect between the joint and separate estate for 
the purpose of proving on the covenant. Supra. 

7. Q. Explain the distinction between joint and separate estate 
in bankruptcy, and the rules for their administration. 

A. The question has been partly answered above. It is also the 
rule that when a whole firm becomes bankrupt, the separate estate 
of one partner cannot claim against the joint estate of the firm in 
competition with joint creditors ; nor the joint estate against the 
separate estate in competition with separate creditors. Sm. Merc. 
Law, 648, 7th ed. Qoldsmid v. Cazenove, 7 H. L. C, 785. 

8. Q. If one partner in a firm of two or more is separately 
adjudged bankrupt, what rights have the creditors of such partner- 
ship under such bankruptcy ? 

A. See supra. 



VIII. — The Bankrupt; Ms Bights, Duties, Liabilities, and Discharge. 

1. Q. When is a bankrupt a competent witness in matters re- 
lating to his estate, and when is he incompetent. What, if any- 
thing, is necessary to make him competent ? 

A. The bankrupt is a competent witness in all matters relating 
to his bankruptcy, even for the purpose of proving the petitioning 
creditor's debt {Groom v. Watson, 8 0, B. Eep., 216). 

2. Q. Can an action be maintained by the assignees for damage 
sustained by the bankrupt for slander or assault, or for any injury 
sustained by him, not affecting his property ? 

A. The bankrupt's right of action in respect of personal injury 
does not pass to the assignees, and they cannot therefore maintain 
the action. 

3. Q. Can a bankrupt be apprehended before the expiration of 
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the time limited for the second sitting when he has not surrendered ; 
and, if so, under what circumstances, and what is the proper course 
to be taken to procure his apprehension ? 

A. If it shall be proved to the satisfaction of the Court that there 
is probable cause for believing that the debtor is about to quit 
England, or to remove or conceal any of his goods or chattels with 
intent to defraud his creditors, he may be apprehended before the 
time for surrender has expired. Application founded on such 
affidavits as can be obtained, of the bantrupt's intention to abscond 
or remove his goods, should be made to the Court for a warrant 
for his apprehension. This warrant is executed by the messenger. 
Sec. 99 : 1849. 

4. Q. Is it necessary that a party should be declared a bank- 
rupt before such a proceeding can be taken ? 

A. Such a proceeding may be taken so soon as a petition for 
adjudication has been filed, although adjudication has not been 
obtained. Sec. 99. 

5. Q. How may a bankrupt obtain protection from arrest ? 

A. In order to obtain his protection:' rom arrest the bankrupt 
must surrender to the bankruptcy, but he is protected in going to 
surrender.. The surrender is taken before the Court or the 
Registrar in Chambers, and the Eeg^strar is empowered to grant 
the protection. 18 Gen. Order, Act 1861. 

6. Q. Are there any instances in which a bankrupt is not pro- 
tected from arrest ? 

A. If the bankrupt be not in custody he has a right to his pro- 
tection from arrest in going to, staying at, and returning from the 
Bankruptcy Court, either for the purpose of surrendering and being 
examined ; and the protection continues after the surrender to such 
time as he is allowed for finishing his examination. The Commis- 
sioners have no authority to deprive him of this right ; but it does 
not exist when the bankrupt is in custody as stated in the next 
answer. BeFreston, 3 L. J., 89, Ex. 

7. Q. State some of the cases in which prisoners applying for 
discharge from process are not to be entitled to such discharge and 
protection ? 

A. If the bankrupt be in prison or custody for any debt con- 
tracted by fraud or breach of trust, or by reason of conviction for 
any ofience, or for any breach of the revenue laws, or in an action 
for breach of promise of marriage, seduction, libel, slander, assault, 
battery, maKcious arrest, malicious trespass, or malicious proceed- 
ings in bankruptcy, the Court cannot order his release. Sec. 112 : 
1849. 

8. Q. What is the consequence of a bankrupt not surrendering 
within the time appointed ? 

A. The bankrupt will be guilty of a misdemeanour, and he will 
be in contempt, and wiU be adjourned sine die, without protection, 
in which ease any creditor who is in a position to arrest him may 
do so ; and the Commissioner may issue his warrant for the bank- 
rupt's apprehension. Doria & Macrae, 666, 667. 
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9. Q. Can the time for tlio surrender be enlarged, and upon 
■what grounds, and how ? 

A. The time for the bankrupt to surrender may be enlarged on 
application to the Court six days at least before the time appointed 
for surrender. Sufficient ground must be shown, as, that the bank- 
rupt was unable to pay the travelling expenses incident to his 
coming to surrender at the proper time. Hx parte Gordon, 19 
L. J., 12. 

10. Q. When a bankrupt is in custody, how is he to be examined 
before the Commissioner ? 

A. The Court may, by warrant directed to the person in whose 
custody he is confined, cause the bankrupt to be brought before it 
at any sitting for the purpose. Sec. 112: 1849. 

11. Q. What penal consequences attach to a bankrupt if he 
surrender but refuse to be examined, or do not, when examined, 
answer to the satisfaction of the Commissioner ? 

A. The Court may commit him to prison, there to remain with- 
out bail, imtil he shall submit to make full answers to the satis- 
faction of the Court. Sec, 260 : 1849. 

12. Q. What penal consequences attach to a bankrupt if, on 
passing his last examination, he shall not deliver up, or should 
conceal property beyond any, and what, amount ? 

A. If he fail to make fxiU discovery of all his property, and to 
deliver up all in his possession, except the necessary wearing apparel 
of himself, his wife, and his children, he is giulty of a misde- 
meanour, and liable to imprisonment for three years. Sec. 221 : 
1861. 

13. Q. May a bankrupt be committed to prison in ease the 
Commissioner is not satisfied with his examination, though he answer 
the questions directly and positively ? 

A. The question is not whether the Commissioner was satisfied, 
but whether a reasonable person would have been satisfied. A 
direct and positive answer is not necessarily satisfactory if there be 
reasonable ground for supposing it to be false. The Commissioner, 
therefore, cannot commit when the answer is direct and positive, 
simply because he is not satisfied, unless he has reasonable groimd 
for supposing that the answer is false. Ex parte Zegge, 22 L. J., 
Q. B., 345. Ex parte Bradbwy, 23 L. J., C. P., 25. 

14. Q. May a bankrupt be committed for refusing to answer 
questions touching his property,- though the answer may criminate 
himself? 

A. A. bankrupt cannot refuse to discover his estate and effects, 
whatever be the consequence to himself ; but the discovery and 
production sought must be strictly confined to his estate and pro- 
perty, and not for the purpose of obliging him to criminate himself. 
Pratt's Case, 1 G-. & J., 58. 

15. Q. What are the benefits which a bankrupt wiU derive 
from a strict compliance with the bankrupt laws ? 

A. He cannot now obtain more than protection during the pro- 
ceedings, and an unconditional discharge immediately on passing 
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his last examination. Prior to the Act of 1861 he might have 
ohtained a first-class certificate ; but the system of classification has 
been abolished by that Act. ■ 

16. Q. By the commission of what acts does a trader disqualify 
himself from obtaining the benefit of the bankruptcy laws, and 
what are the consequences to him ? 

A. As before seen, he is entitled to his protection if he duly 
surrenders and is not in custody. He is disqualified from obtaining 
his release from custody, if in prison from any of the causes 
mentioned {supra, 1). His discharge may be refused or suspended 
if he has committed any act amounting to a misdemeanour, or has 
carried on trade by means of fictitious capital, or contracted debts 
without reasonable expectation of paying them, or has wilfully 
omitted to keep books of account, or if his bankruptcy is attribut- 
able to rash and hazardous speculation or unjustifiable extra- 
vagance in living ; or if he has vexatiously defended an action. The 
consequence of suspension of his protection and discharge is to leave 
him liable to arrest, and to entitle the assignees to his future 
acquired property, except personal earnings. 

17. Q. How is a bankrupt discharged from his debts ? 

A. A bankrupt is discharged from his debts by the order of dis- 
charge granted to him by the Court. This does not, however, dis- 
charge him from the consequence of torts committed by him, the 
claims for which are unliquidated. 

18. Q. What is the effect of the order of discharge when 
obtained, and how may the bankrupt avaU. himself of it, if he 
should be arrested or sued after the order of discharge has 
taken effect ? 

A. Its effect is to discharge the bankrupt from all debts prove- 
able under the bankruptcy, such as contracts, etc. It does not how- 
ever discharge him from the consequences of torts committed by 
him, the claims for which are unliquidated. He should enter an 
appearance and plead that the cause of action accrued before ho 
became bankrupt. Act of 1861, sec. 161. If arrested, the pro- 
duction of his certificate of discharge entitles him to be released. 

19. Q. What is the effect of the order of discharge ? 
A. See previous answer. 

20. Q. Can payment be enforced of a note of hand by a bank- 
rupt, in consideration of a debt incurred before his bankruptcy, 
given after adjudication, and before his discharge ? 

A. Such a debt would be proveable under the banki-uptcy, and 
therefore the banki-upt cannot be sued on the note. 24 & 25 Vic, 
c. 134, s. 164. 

21. Q. What are the grounds on which the Court may refuse 
or suspend an order of discharge? 

A. Trading with fictitious capital, contracting debts without 
probability of paying them, if a trader with intent to conceal the 
true state of his affairs omits to keep proper books, or whether 
trader or not, his insolvency is owing to hazardous speculation or 
unjustifiable extravagance in living. Act of 1861, sec. 159. 
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22. Q. What is the nature of a bankrupt's discharge, and at 
what time, and how, is it obtained ? and is there any, and what 
appeal ? 

A. Subject to any conditions that may be imposed by the Court, 
the discharge is a release to the bankrupt from all debts, claims, 
and demands provable under the bankruptcy. It may be granted 
when the bankrupt passes his last examination, otherwise the 
Court appoints a subsequent sitting for the purpose of considering 
the question of granting the order of discharge. Fourteen days' 
notice of the sitting for the purpose of discharge, whether at the 
time of the examination, or subsequently, must be given in the 
London Gazette and such newspapers as the Court may direct. 
Sec. 158 : 1861. The assignees, creditors, or bankrupt may appeal 
to the Court of Appeal in Chancei-y against the grant or refusal of 
the discharge. 

23. Q. Is a bankrupt in any, and what, cases after having 
obtained his discharge, liable to be sued on a promise to pay a debt 
from which his order of discharge has discharged him ? 

A. The bankrupt is not now liable to be sued on any promise to 
pay a debt from which his order of discharge has discharged him. 
Sec. 164: 1861. 

24. Q. In case a bankrupt's discharge is intended to be opposed, 
in what manner, and before what Court, must the opposition be 
made? 

A. The bankrupt's discharge should be opposed before the 
Court at the meeting appointed to consider it ; but no creditor who 
has neglected to prove at the proper time will be allowed to oppose 
at this meeting. Be Richards, 30 L. T. Eep. 124. 

25. Q. State some of the rules to be observed by the Court in 
granting or withholding orders of discharge under the Bank- 
ruptcy Act, 1861? 

A. The Court is to consider whether the bankrupt has committed 
any of the acts mentioned supra, 21. 

26. Q. What effect has the order of discharge on a deed con- 
taining a covenant by the bahkrupt to pay a principal sum, coupled 
with a covenant to pay the premiums on a policy of assurance by 
way of collateral security ? 

A. The principal debt will be discharged, also the bankrupt wiU 
not be bound to pay the premiums, as the covenantee may apply 
to the Court to set a value upon his interest in the policy. 24 & 25 
Vie, c. 134, s. 154. 

27. Q. Where an action is brought against a bankrupt, after 
his order of discharge, for a debt incxirred before bankruptcy, in- 
cluded in his schedule, how does he proceed ? 

A. He must plead his order of discharge, and that the cause 
of action accrued before he became bankrupt. Chitty on Con- 
tracts, 174. 

28. Q. Is a bankrupt's order of discharge a discharge of an 
annuity payable by him ? 

A. An annuity creditor may have the value of the annuity ascer- 
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tained by tlie Court, and prove on such value, and sudh. a debt will 
consequently be discharged. Sec. 175 : 1849. 

29. Q. What is the consequence to a trader who becomes bank- 
rupt a second time ? 

A . Under previous acts a debtor could not be discharged from a 
second bankruptcy unless he paid a certain rate of dividend, but 
this provision is now repealed. 

30. Q. Will the order of discharge be a bar to a debt contracted 
abroad, or to a claim of the Crown ? 

A. The order of discharge wiU extend to debts contracted abroad 
{Edwards v. lionald, 1 Knapp, Priv. Coun. Cas., 259 & 266), but 
not to those due to the Crown. Anon., 1 Atk., 262. 

31. Q. Does the order of discharge of a bankrupt in any manner 
affect, release, or discharge any person or persons jointly liable with 
the bankrupt for a proved debt ? 

A. The order of discharge will not discharge any person being a 
partner, or having a joint liability, with the bankrupt, or bound 
with him under a joint contract. Sec. 163 : 1861. 

32. Q. What effect has an order of discharge in bankruptcy on 
a commitment by a County Court Judge, for not obeying an order 
of that Court? 

A. The order of discharge discharges the bankrupt from the 
effects of any process issuing out of any Court for contempt of 
Court for non-payment of money, and a bankrupt in custody under 
any such process is entitled to immediate discharge. Sec. 1 65 : 
1861. 

33. Q. What are the consequences to a bankrupt, if the Court 
refuse to grant him an order of discharge ? 

A. See aupra. 

34. Q. Assuming the bankrupt to have been refused protection 
by the Court, state the mode to be adopted by the assignees or 
creditors individually to entitle them to issue execution against the 
body of the bankrupt. 

A. If the bankrupt have been refused protection, or had his 
certificate suspended by the Court, the assignees, and creditors who 
have proved (and who are respectively deemed judgment creditors), 
may obtain a certificate under the Seal of the Court (called the 
" B a" Certificate), which shall have the effect of a common law judg- 
ment until the certificate of conformity is allowed. And the 
assignees or creditor obtaining such " B a" certificate become there- 
upon entitled to issue execution against the bankrupt's body. The 
production of the " B a " certificate is the authority for issuing the 
execution. Sec. 257 : 1849. The 230th section of the Act of 1861 
repeals this section excepting as to pending proceedings. In re 
Robinson, 36 L. J., Q. B., 203. No provision is, however, made in 
substitution for that repealed. 2 G. & H., 960. 

35. Q. After a bankrupt has passed his examination and 
obtained his order of discharge, can he afterwards be subjected to 
examination, and how is it to be accomplished ? 
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A. He may on being Bummonod by tbe Court. Act of 1849, 
s. 117. 

36. Q. In what cases, and how, can a bankrupt's order of dis- 
charge be cancelled, recalled, or withheld ? 

A. The commissioner has power to annul or suspend the order 
of discharge upon a re-hearing, but such re-hearing cannot take 
place unless the Court see good cause to believe that it was obtained 
on false evidence, or by suppression of evidence, or otherwise 
fraudulently. If the Court ttunk fit, it may require that notice of 
re -hearing shall be given by advertisement or otherwise. Sec. 
168: 1861. 

37. Q. May a bankrupt who has not obtained his discharge 
maintain an action for any, and, if any, what cause of action ? 

A. The discharge has no effect whatever upon the bankrupt's 
rights of action. They are affected only by the adjudication. Causes 
of action which are pitrely personal, e.g., in respect of injuries or 
torts affecting the bankrupt's person or character, do not pass to 
the assignees. The right to sue, therefore, remains in the bank- 
rupt, whether discharged or not. Howard v. Croivther, 8 M. & "W., 
601. 

38. Q. When is the bankrupt entitled to an allowance out of 
the assets of his estate, and what regulates its amount ? 

A. At the first meeting a majority in value of the creditors may 
make such allowance as they think fit for the support of the bank- 
rupt up to the time of his passing his last examination. Sec. 109 : 
1861 ; but the Court has no power to direct an allowance under 
tliis section if the creditors refuse. When the bankrupt shall have 
obtained his discharge, the allowance to him is 5 per cent, (not 
exceeding £400), when 10s. in the pound is paid ; 7 J per cent, 
(not exceeding £500) if 15s. be paid; but the allowance is not 
payable until twelve months after the bankruptcy, and then only 
if the specified dividends have been paid. If at the expiration of 
twelve months the dividends paid be under 10s., the bankrupt may 
be allowed not exceeding 3 per cent, (not exceeding £300) : sec. 
195 : 1849. It has been considered, however, that this is con- 
structively repealed by the 174th section of the Act of 1861 as 
being inconsistent with its provisions (per Commissioner Hokoyd, 
re Beater and others, 7 L. T. Rep. 28). 

39. Q. Is any allowance made to him in the discretion of the 
Commissioner, and under what circumstances ? 

A. The Court, if it think fit, may make such allowance to the 
bankrupt out of his estate, until he passes his last examination, for 
the support of himself and his family. No allowance can be made 
after the adjournment of the last examination sine die. Sec. 194 : 
1849. And see supra, 31, as to allowance under sec. 195. But 
it seems to be considered that the Act of 1861 gives, the creditors 
absolute power over allowances (per Commissioner Hokoyd, re 
T. W. Bowell, Nov. 27, 1862). 

40. Q. If any part of the proceedings under the bankruptcy be 
not enrolled, what is the consequence ? 
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A. They cannot be given in evidence. 

41. Q. Under wliat circumstances have powers been given to 
the Commissioners of the Oonrt of Bankruptcy to order the release 
of a bankrupt from prison, and by what statute are such powers 
given ? 

A. Assuming that the powers of the Commissioners are referred 
to, as distinguished j&:om those of the Eegistrar, under the 101st 
section of the Act of 1861, the Commissioners are empowered, by 
section 112 of the Act of 1849, to release any prisoner for debt, 
absolutely or conditionally, except he be in prison for any debt, 
contracted by fraud, or breach of trust, or by reason of conviction 
for any offence, or for breach of the revenue laws, or in action for 
breach of promise of marriage, seduction, libel, slander, assault, 
battery, malicious arrest, malicious trespass, or malicious pro- 
ceedings in bankruptcy. The powers conferred by this section 
relate to the release of ^he bankrupt pending proceedings in bank- 
ruptcy. The Commissioners have also in effect power to discharge 
a bankrupt from custody as to any process of contempt of any Court 
for non-payment of any money or costs, as the order of discharge 
has that operation under sec. 165 of the Act of 1861. 

42. Q. Name some of the instances in which a bankrupt shall 
be liable to be indicted for a misdemeanour under the Bankruptcy 
Act, 1861, and also the nature and extent of the punishment. 

A. The following acts of the bankrupt, with intent to defeat or 
defraud his creditors, are misdemeanours : — Not surrendering, 
not discovering property, concealment or removal of property, not 
disclosing false proofs to the assignees, omitting property from 
schedule, concealing, destroying, or making false entries in his 
books, and making away with property. The fraudulently ac- 
counting for his property by fictitious losses, or obtaining goods on 
credit, or pledging goods obtained on credit, by a trader, are also mis- 
demeanours. The punishment is by imprisonment for not more than 
three years, or any greater punishment attached to the offence by 
any other statute. Sec. 221 : 1861. 

43. Q. If on the hearing of any application for an order of dis- 
charge there shall appear ground for charging the bankrupt with 
having committed any such misdemeanour, what course is it com- 
petent for the Court to adopt ? 

A. The Court may, if the bankrupt consent thereto, direct a state- 
ment of the charge to be delivered to him, and appoint a day for 
trying him ; and if he require it, shall summon a jury, and may 
direct the creditors' assignee, or the official assignee, or any of the 
creditors, to act as prosecutor. Otherwise, the Court may direct 
him to be indicted and prosecuted in the ordinary way. , Sec. 159 : 
1861. 

44. Q. What acts of misconduct, not amounting to a misde- 
meanour, is it competent for the Court to deal with on the hearing 
of an application for an order of discharge, and how may the 
Court deal with such misconduct ? 

A. See supra, 16, as to acts not amounting to a misdemeanour. If 
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the bankrupt lias committed any of those acts, the Court may refuse 
an order of discharge, or may suspend the same, or may grant it, 
subject to any condition as to any after-acquired property or income 
of the bankrupt ; or may sentence the bankrupt to be imprisoned 
for not longer than a year. Sec. 159 : 1861. 

45. Q. Explain the purport, object, and effect of an " adjourn- 
ment sine die" of the bankrupt's examination. 

A. An adjournment sine die has the purport, object, and effect 
of leaving the bankrupt liable to imprisonment (unless the Court 
thinks fit to extend his protection), and to the payment of the costs 
occasioned by the adjournment and of postponing his discharge. 
It also renders necessary a new sitting, and any further accounts 
that may be required must be filed ten days at least before such 
sitting. It is usually provided that the assignees shall consent to, 
or at least have notice of, a new appointment. Doria & Macrae, 
670. 

46. Q. In case a bankrupt should refuse to execute a convey- 
ance, what is the remedy ? 

A. The Court may upon the application of the assignees, or the 
purchaser, order the bankrupt to join in any conveyance of his 
estate ; and if he fail to do so, he and all persons claiming under 
him are stopped from objecting to the validity of such conveyance, 
and all estate, right, or title of the bankrupt is as effectually barred 
by such order as if such conveyance had been executed by him. 
Sec. 148 : 1849. 



IX. — Proceedings incidental to Bankruptcy. 
(a) Generally. 

1. Q. What are the usual proceedings at the first and second 
public sittings ? and for what purposes are special meetings con- 
vened ? 

A. At the first meeting proofs of debts are received, and an 
official assignee attends to give information as to the estate and 
debts of the bankrupt, and the creditors' assignee is chosen. 
Resolutions for transfer of the proceedings to a County Court, and 
for an allowance to the bankrupt, may also be made at this 
meeting. The second sitting is for the last examination and dis- 
charge of the bankrupt. Special meetings must be called for the 
purpose of winding up the estate by deed of arrangement, or 
removing the assignee. See Act of 1861. 

2. Q. Before whom may affidavits required imder the Bank- 
ruptcy Act be made in Great Britain or L:eland, in a colony, and 
in foreign parts ? 

A. In Great Britain and Ireland, they may be sworn before any 
Court acting in Bankruptcy, or any Registrar or Taxing Master 
thereof, or a Chancery or Common Law Commissioner. In a 
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colony, before any person authorised to take affidavits there. In 
foreign parts, before a Judge or Magistrate, or a British Minister, 
Consul, or Vice-Oonsul. Sec. 207 : 1861. 

3. Q. Have the Commissioners any, and what, power over the 
wife of a bankrupt ? 

A . They can compel the wife of any bankrupt to appear before 
the Court, on issuing a summons for that purpose ; and after she 
has made the declaration prescribed by the Act of 1861, the Court 
will examine her, either by word of mouth or by interrogatories in 
writing, for the finding out and discovery of the estate, and goods 
and chattels of the bankrupt, concealed or disposed of by the wife, 
or to her knowledge. 

4. Q. When the evidence of a person in custody is rec[uired, 
state the proceedings necessary to procure his attendance before 
the Commissioner? 

A. A writ of habeas corpus ad testificandum may be issued out of 
one of the superior Courts of Common Law, by leave of one of 
the Judges of such Courts, commanding the gaoler, or other person 
having the custody of the witness, to produce him for the purpose 
of being examined. 44 Geo. III., c. 102. 

5. Q. How can proceedings in bankruptcy, or copies of the 
proceedings, be made evidence ? 

A. Proceedings, or copies of proceedings in bankruptcy, when 
sealed with the seal of the Court, are receivable as evidence for all 
purposes. Sec. 236 : 1849. 

6. Q. When are the depositions under a bankruptcy as to the 
trading, etc., conclusive evidence in an action? 

A. In case of the death of any witness deposing to the petitioning 
creditor's debt, trading, or act of bankruptcy, under any previous 
or future bankruptcy, the deposition of such deceased witness, 
purporting to be sealed with the seal of the Court of Bankruptcy, 
or a copy thereof, purporting to be so sealed, shall in all cases he 
received as evidence of the matters therein respectively contained 
(sec. 242 : 1849). But though such depositions might be conclusive 
evidence of the witness's deposition, it is not conclusive of the facts 
stated therein. 

7. Q. Are any, and what, notices to be given by either party in 
an action at law or suit in equity, where it is intended to dispute 
the validity of the bankruptcy? What effect have such notices 
upon the costs ? 

A. The party intending to dispute the validity of the bankruptcy 
must give notice in writing of such intention ; and if the judge, 
before whom the cause be tried, should certify that the validity of ' 
the matters disputed has been proved or admitted, the party to 
whom such notice was given will be entitled to the costs of such 
proof. Sec. 234 and 235 : 1849. 

8. Q. Do bankruptcy proceedings abate, and at what time, by 
the death of the party against whom they are taken ? 

A. If the banfaupt die between the presentation of the petition 
and the adjudication, the matter cannot proceed j but the death of 
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the bankrupt after the adjudication will not stay the proceedings. 
Sec. 116: 1849. 

9. Q. If a bankruptcy be superseded, can any, and what, pro- 
ceedings be taken in an action commenced against a bankrupt 
before the adjudication ? 

J. The consequence of superseding the bankruptcy is, that 
everything done under it becomes void (except purchases from the 
assignees and pa3Tnents to them). The proceediugs in an action 
against the bankrupt may therefore continue. SmaUconibe v. Ollivkr, 
13M. &W., 77. 

10. Q. Where there is an adjudication against two or more 
persons, can it be superseded as to one without affecting the validity 
of the proceedings against the rest ? 

A. A joiut adjudication may be superseded or annulled, as to 
some or one of the persons included in it, and remain in force 
against the rest. Sm. Merc. Law, 738. 

11. Q. Under what circumstances will an application by the 
bankrupt to supersede the bankruptcy against him be entertained, 
after he has obtained his order of discharge under it ? 

A. The Court wUl supersede, upon the application of the bank- 
rupt, and with the consent of all the creditors, after the discharge ; 
and it is competent to the creditors by resolution, under sec. 110 of 
the Act of 1861, to suspend the proceedings after the discharge. 
Ex parte Boldero, 34, L. J. Bank. 34. 

12. Q. Under what circumstances will such an application by a 
creditor be entertained ? 

A. Excepting the case of a resolution, as stated in the last 
answer, the bankrupt and aU the creditors must join ia the 
application. 

13. Q. If a person is adjudged bankrupt in India or the 
colonies, and is possessed of property in Great BritaLa, state the 
proceedings to be adopted to obtain possession of such property, 
and by whom ? 

A. Any creditor of the debtor, his debt being of sufficient 
amount, may within two months after such notice of adjudication 
shall have been given in the London Gazette, petition for adjudi- 
cation of bankruptcy, under the Act of 1861, against such debtor ; 
and under such petition all such proceedings may be had and taken 
as are authorised and directed by this Act. Sec. 75, Act 1861. 



(J) Of Change from Bankruptcy to Arrangement. 

1. Q. Give some account of a change from bankruptcy to 
arrangement, as provided for by the 185th and following sections 
of the Bankruptcy Act, 1861. 

A. These sections provide for winding up under a deed of 
arrangement. At the first meeting of creditors, or at any other 
meeting convened by ten days' notice, three-fourths in number and 
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value may pass a resolution for that purpose. Within four days 
the Registrar reports the resolution to the Court, which may there- 
upon stay the proceedings in bankruptcy, and confirm the reso- 
lution, if beneficial to the creditors. On production to the Court 
of the deed of arrangement, duly signed by or on behaK of three- 
fourths in number and value of the creditors, the Court may order 
it to be registered, and the bankruptcy annulled. Sec. 185 — 187. 

2. Q. What are the different modes of taking an estate out of 
bankruptcy after adjudication ? 

A. See last answer as to changing to arrangement. The bank- 
ruptcy may also be superseded, with the consent of the bankrupt 
and aU. the creditors, and by accepting a proposal of the bankrupt, 
under see. 110. See infra. 

3. Q. State the mode and course to be adopted on taking the 
administration of an estate, after adjudication, out of the Court of 
Bankruptcy, under the 110th section of the Bankruptcy Act, 
1861. 

A. The major part in value of the creditors may at the first 
meeting of creditors, or at any meeting called for the purpose, 
resolve that a proposal of the bankrupt be accepted, and the pro- 
ceedings stayed. The meeting is adjourned for fourteen days, to 
give notice of the resolution to the creditors and assignees. If at 
the adjourned meeting a majority in number, representing three- 
fourths in value of the creditors present, so resolve, the proceedings 
are stayed, and the affairs wound up as they direct. 



X. — Trust Deeds, Deeds of Assignment, Composition, and Inspectorship. 

1. Q. How can an insolvent estate be wound up without going 
into bankruptcy ? 

A. An insolvent estate may be wound up without going into 
bankruptcy by deed of arrangement, under sec. 1 92 of the Bank- 
ruptcy Act, 1861. 

2. Q. Give some account of trust deeds for benefit of creditors, 
and inspectorship deeds, and state the requisites in order to render 
them vaUd. • 

A. A majority in number, representing three-fourths in value 
of the creditors of £10 and upwards, must assent. The trustee 
must execute the deed. Execution by the debtor must be attested 
by an attorney. The deed must be registered within twenty-eight 
days, and an affidavit produced of the proper majority of creditors 
having assented, and stating the value of the property. Possession 
of the property must be given to the trustee. An ad valorem duty 
of five shiUings in every £100 must be affixed, in addition to the 
ordinary stamp duty. The deed must be advertised in the Gazette. 
It has been decided that the deed must be in favour of all the 
creditors equally {Martin v. Gribble, 34 L. J., Ex. 108). There must 
be no preference amongst them {Leigh v. Pendlebury, 15 0. B., N.P , 
815). The deed must not inipose unreasonable covenants or con- 
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ditions on the non- assenting creditors {Coles v. Turner, 34 L, J., 
0. P. 198); and if a deed of covenant, all the creditors must be 
parties, so as to be able to sue on tbe covenant {Ex parte Shettle, 
7 L. T. E., N.S., 366). Upon due registration of sucb a deed, the 
bankrupt is protected from execution against his person or goods, 
whether issued before or after the execution of the deed {Baersel- 
nian v. Langlands, 34 L. J., Ex. 3) ; and the Court of Bankruptcy- 
has jurisdiction over the debtor, creditors, and trustees, as in case 
of bankruptcy. Sec. 197. 

3. Q. Is it necessary that the whole, or any, and what, part of 
the debtor's property should be assigned, or otherwise dealt with 
by the deed, to make it binding on non-signing creditors ? 

A. It is not necessary tuat the deed should contain an assignment 
of the debtor's property. Ex parte Castleton, on appeal, 6 L. T. 
Eep., N.S., 705, 695. 

4. Q. A deed, executed by the requisite number of creditors, 
purports to be made between A B (the debtor) and " the creditors 
of the said A B, whose names and seals are hereunto set and 
affixed" ; is such a deed binding upon a non- signing creditor? and 
give the reasons for your answer ? 

A. Such a deed will not be held to be binding, it not being a 
deed for the benefit of all the creditors, but only those who 
executed. Ux parte Shettle, 7 L. T. E., N.S., 366. 

5. Q. The requisite number of creditors of A B, by deed, 
accept from him a composition of 6s. 8d. in the £ paid down, and 
release the residue of their debts. Can a creditor, who "refuses 
to execute such a deed, sue A B for his debt ? 

A. If the deed was properly executed, and the requisites for 
carrying into effect the composition deed, as prescribed by the Act, 
were complied with, the composition would be good, and might be 
successfully pleaded to an action. 

6. Q. Suppose a debtor cannot obtain the assent of the re- 
quisite number of creditors to a properly framed deed, by reason 
of his inability to ascertain the creditors who are holders of his 
bills of exchange, or other negotiable securities, or by reason of 
absence of creditors in a foreign country, is there any, and what, 
course which can be pursued to make the deed binding on non- 
signing creditors ? 

A. By sec. 200 of the Act of 1861, it is provided, that in the 
instances above mentioned it shall be sufficient if the debtor obtain 
the consent of a majority in number, representing three-fourths in 
value of all his other creditors, to such deed. But notice must be 
inserted in one or more newspapers published in the place where 
lie carried on business, requiring such creditors to signify their 
assent or dissent to such deed by notice in writing to the trustees 
or trustee, within fourteen days from the insertion of the notice- 
This provision applies only to deeds in the form given by the Act. 

7. Q. How can the validity of an arrangement between a 
debtor and his creditors be contested by a dissenting creditor ? 

A. A bill may be filed in Chancery to set aside the deed on the 
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ground of fraud, and tMs appears to have to a certain extent taken 
away the power of the Court of Bankruptcy to interfere in such 
matters {Lancaster v. Else, 7 L. T., N.8., 123). Also the validity of 
the deed is frequently contested at Common Law, when a creditor 
sues for his debt and the debtor pleads the deed. Also, if a cre- 
ditor puts in an execution after notice of the deed, the debtor would 
take out a summons to set it aside, and the order made woidd 
depend upon the validity of the iagtrument. And by application 
to the Court of Bankruptcy for leave to issue execution. 

8. Q. Is it necessary to register a deed of arrangement between 
a debtor and his creditors, if it be not intended to bind the dissen- 
tient minority ? 

A. Yes, registration ia stiU necessary, otherwise it wiU. not be 
evidence; but it need not be advertised. Sec. 194: 1861. 



A DIGEST 



OF ALL THE 



EXAMINATION QUESTIONS AND ANSWERS 
IN CRIMINAL LAW. 



I. — Preliminary. 



1. Q. What is the object of criminal lav? 

A. Its object is to repress and punish those wrongs which have 
a tendency to prejudice the community at large. The origin of 
Criminal Law, as distinguished from the law of torts, or private 
wrongs, has been traced from the criminal jurisdiction exercised by 
the Roman magistrates, the offences being those selected for pro- 
hibition in the Mosaic Commandments. The jurisdiction of the 
magistrates became vested under the empire in the emperors, and 
hence the doctrine of our own times, that the sovereign is the 
fountain of all justice and the depositary of all grace. Maine's 
Ancient Law, 395, 3rd ed. 

2. Q. Writers on the law of nations lay it down as a maxim, 
" that different naticmg ought in time of peace to do one another 
all the good they can, and in time of war as little harm as possible 
consistently with their own real interests." Is this principle 
enforced by our own municipal law ? and point out any instance in 
which the statute law interposes to enforce the law of nations with 
regard to the traffic of slaves. 

A. The international duties embodied in this maxim are, so far 
as practicable, enforced by the municipal law of this country in 
time of peace and in time of war; e.g., the acts relating to the 
extradition of criminals and the Foreign Enlistment Act. The 
statute law of this country interposes only to suppress the traffic in 
slaves. These statutes affect all persons in our own country and 
in the colonies, and British subjects in aU parts of the world 
(6 & 7 Vic, c. 98). But although they cannot suppress slavery in 
foreign coimtries, no aid will be given to the enforcement of rights 
growing out of it. 

3. Q. What is meant by the extradition of criminals ? and how 
do the provisions of a treaty with^ a foreign state become the law ? 
Give an instance. 

A. It is the act of sending by authority of law a person accused 
of a crime to a foreign jurisdiction, where it was committed, in 
order that he may be tried there. International extradition treaties 
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are carried into effect, and become law, by Acts of Parliament for 
that purpose ; e.g., that with Denmark is embodied in the statute 
25 & 26 Vic, c. 70. As to the evidence upon which extradition 
from this country may be obtained, see 29 & 30 Yic, c. 121. 
Wheaton, 204. 

4. Q. State some of the general rules of interpretation now 
applicable to all criminal statutes. 

A. They are — to carry out the true intention of the legislature, 
they must be strictly construed. The words of a penal statute 
shall be restrained for the benefit of him against whom the penalty 
is inflicted. The words used must be construed in their ordinary 
sense. One part of a statute should be so construed by another 
that the whole may, if possible, stand. The offence must be 
ejusdem generis with those mentioned in the statute. Noscitur a 
Sociis, vol. i., 272 ; Broom's Maxims, 570, 4th ed. 

5. Q. "What are the principal statutes relating to crimes and 
their punishments ? 

A. They are — 24 & 25 Vic, c. 94, as to abettors ; c. 96, larceny ; 
c. 97, malicious injuries to property; e. 98, forgery; c. 99, coinage 
offences; c. 100, offences against the person. 20 & 21 Vic, c. 3, 
and 27 & 28 Vic, c 47, as to penal servitude. 

II. — Crimes and their Natures. 
(a) Generally. 

1 . Q. State the definition of a crime, and give instances of acts 
producing similar results, some of which acts are crimes, and some 
are not. 

A. A crime is a wrong done with a criminal intent which affects 
the public at' large, and is punishable at the suit of the Crown as 
having an evil tendency. If a servant when in his master's employ 
intentionally drives over a child, the servant commits a crime ; but 
the master is not criminally liable, if he did not authorise the act or 
participate in it. So if a private road is obstructed it is no crime, 
but with regard to a public highway an obstruction is criminal. 

2. Q. What is the difference between a civil injury and a public 
crime ? 

A. A civil injury or private wrong is an infringement or pri- 
vation of the civil rights which belong to individuals, considered 
merely as individuals ; whilst public crimes or wrongs are a breach 
and violation of the public rights and duties due to the whole 
community, considered as a community, in its social aggregate capa- 
city. Treason, murder, and robbery are ranked as crimes, since, 
besides the injury involved in them to individuals, they strike at 
the very being of society, which cannot subsist where such acts are 
permitted to escape with imptmity. But if one withholds the 
possession of the goods of another, the wrong committed is merely 
inflicted on the owner of the goods, and for this a civil remedy will 
only lie. Broom's Coms., 861, 3rd ed. 



70 CaiMINAI/ LAW. 

3. Q. Into what three classes may criminal offences be divided ? 
A. Into 1. Treasons; 2. Felonies; 3. Misdemeanoizrs. 4 Stepli. 

Corns., 92, 6th ed. 

4. Q. What is the distinction between felony and misde- 
meanour ? State the incidents of each as to forfeiture, arrest, and 
trial. 

A. Felonies comprise certain crimes which at Common Law 
entailed forfeiture, together with others of a heinous description 
made felonies by statute. Misdemeanours, on the other hand, are 
crimes of an inferior degree, but divided from felonies by an ar- 
bitrary distinction : perjury, assault, libel, may be mentioned as 
instances. On attainder for felony there is escheat of lands, and 
on conviction for felony forfeiture of goods. There is no escheat 
or forfeiture in misdemeanours. A person committing felony may 
be arrested at the time, but in the case of misdemeanours he must, 
in general, be proceeded against by summons before a magistrate. 
As to trial, misdemeanours are frequently disposed of before infe- 
rior tribunals, as the Quarter Sessions ; whereas felonies are usually 
tried before judges of the Superior Courts. Broom's Corns., 882, 
3rd ed. 

5. Q. "What remedy has a party for a civil injury sustained by 
him ? Would it be by action or by indictment ? Could he resort 
to both at the same time ? 

A . The proceedings^ would be by action, not by indictment. 
There are, however, cases in which the party injured may proceed 
by action against a wrongdoer, by reason of special damage to 
himself arising from an act which is indictable, and for which the 
wrongdoer may also be indicted. Under this head come nuisances, 
libels, assaults, and many other misdemeanours. If the wrongful 
act amounts to a felony, it is a rule that public justice must be 
satisfied by a criminal prosecution, before a civil action can be 
brought. The cause of action is suspended. But after conviction 
there is nothing to prevent an action being brought, excepting the 
practical inutUity of doing so, owing to the law of forfeiture to the 
Crown. This rule is, however, excluded from cases comiag within 
9 & 10 Vic, c. 93 (Lord Campbell's Act). 1 Bl. Coms., 220; 
Broom's Coms., 100, 3rd ed. 

6. Q. When a person has committed an assault, can he be pro- 
ceeded against both criminally and civiUy ? 

A. See the previous answer. 

7. Q. Are there any, and what, circumstances which wiU 
convert into a civil debt that which was originally a criminal 
offence ? 

^. If a bank-note is stolen from A, the thief, after being pro- 
secuted for the felony, becomes the debtor of A for the reasons 
mentioned in the previous answer. Also, if money is obtained by 
false pretences from A, he may, even without first prosecuting, sue 
in debt for the money, the offence being merely a misdemeanour. 

8. Q. Is the violation of an Act of Parliament an offence in 
itself? 
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A. If the statute in question prohibits a matter of public griev- 
ance to the liberties and security of a subject, or commandB a 
matter of public convenience, as the repairing of the common 
Streets of a town, an offender against such statute is punishable, 
not only at the suit of the party aggrieved, but also by way of 
indictment for his contempt of the statute, unless such method of 
proceeding appear to be excluded by it. Hawk. PI. Or., bk. ii., 
ca,p. 28. 

9. Q. What are the principal statutes as to felony ? and under 
what principal heads are felonies divided by those statutes ? 

A. The principal Consolidation Acts are — 24 & 25 Vic, c. 94, as 
to accessories; cap. 96, as to larceny; cap. 97, as to malicious 
injxiries to property; cap. 98, as to forgery; cap. 99, as to 
offences relating to the coin ; cap. 100, as to offences against the 
person. 

10. Q. Have you read the Acts of 24 & 25 Vic, for consoli- 
dating and amending the Criminal Law, or any and which of such 
Acts? 

A. I have read them all, but feel bormd to state that I am most 
familiar with caps. 94, 96, 97, and 100, as these embrace those 
crimes of the most frequent occurrence, the knowledge of which 
will consequently be of the greatest use to me in practice. 

11. Q. Is an attempt to commit a statutable felony an offence, 
and of what character ? 

A. It is in many cases a misdemeanour to attempt to commit 
such a felony. An attempt to commit suicide is a misdemeanour 
at Common Law. Reg. v. Burgess, 1 L. & C, 258 ; Broom's Corns., 
867, 3rd ed. 

12. Q. A statute created a misdemeanour, and the accused 
attempted to commit the offence, would the attempt be in itself a 
misdemeanour ? 

A. The attempt may itself amount to a misdemeanour ; and it is 
enacted, that a person indicted for a misdemeanour may be con- 
victed of the attempt to commit it. 14 & 15 Vic, c 100, s. 9. 

13. Q. Giveanexplanationofthemeaningof the term "felony," 
as applied to crimes in the law of England ? 

A. The term is derived from the consequence which followed on 
the commission of certain heinous crimes. This was the forfeiture 
of the tenant's land to the lord of the fee. The term is therefore 
of feudal origin. At the present day the term does not bear its 
ancient meaning, the crime of felony being now one of an arbitrary 
nature peremptorily annexed to certain criminal acts. Broom's 
Coms., 882, 3rd ed. ; 4 Steph. Coms., 93. 

14. Q. What is a misdemeanour? and name a few offences of 
this class. 

A. It is a crime of an inferior degree to a felony. Any indict- 
able offence lower in the scale of crime is a misdemeanour, but it 
is divided from a felony by a line entirely arbitrary. Perjury, 
assault, libel, may be mentioned as instances. Broom's Corns., 
882, 3rd ed. 
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15. Q. If a prisoner be indicted for misdemeanour, and the 
evidence shows that he was guilty of a felony, what is the proper 
course to adopt ? 

A. He may be convicted of the misdemeanour; or if the judge 
thinks fit, he can discharge the jury and direct the person to be 
indicted, for felony. 14 & 15 Yic, c. 100, s. 12. 

16. Q. Is it an offence to compound a felony, a misdemeanour, 
or a criminal information, or any, and which of them ; and what 
are the punishments ? 

A. Compounding a felony is a misdemeanour, punishable by 
fine and imprisonment. But taking a reward for the return of 
property stolen, without using due diligence to bring the offender 
to trial, is felony, punishable by penal sei'vitude or imprisonment 
(24 & 25 Yic, c. 96). Compounding an information under a penal 
statute is a misdemeanour. Compounding a misdemeanour seems 
also illegal, without leave of the Court. 4 Steph. Corns., 313, 
5th ed. 

17. Q. Is it lawful to advertise for the return of stolen pro- 
perty, with an intimation that a reward wiU be given, and that no 
questions will be asked ? If not, is there any penalty for so doing; 
and how may it be enforced ? 

A. The party so advertising forfeits the sum of £50 for every 
advertisement to any person who wUl sue for the same by action of 
debt, to be recovered with fuU costs of suit. 24 & 25 Vic, c. 96, 
s. 102. 

18. Q. Are there any, and what, precautions necessary to pro- 
tect parties effecting a compromise of an indictment ? 

A. In the case of a misdemeanour, the leave of the Court should 
be obtained to speak with the prosecutor before judgment is given. 
On the prosecutor being satisfied, a merely trivial fine will be 
imposed by the Court. 4 Steph. Corns., 315, 5th ed. 

19. Q. What is the meaning of the term theft-bote ? 

A. It applies where a party robbed takes his goods again, or 
other amends, on an agreement not to prosecute. It was an ancient 
method of compounding a felony, and as such illegal. 4 Steph. 
Coms., 313, 5th ed. 



(S) Treason. 

1 . Q. What is treason ? State the three branches under which 
it may he divided. 

A. Treason is the highest offence known to the law; it may be 
divided into five branches, under 25 Edward III., c 4. They are-7- 
compassing or imagining the death of the king or queen, or of the 
eldest son or heir ; violating the king's companion or his eldest 
daughter unmarried, or the wife of the king's eldest son and heir ; 
levying war against the king, or being adherent to the king's 
enemies in the realm ; slaying the chancellor, treasurer, or king's 
justices. 
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2. Q. Mention tlie first statute of treasons, and the Act con- 
firming it, and repealing all intervening statutes ; and state the 
offences compreliended in the first-mentioned Act. 

A. The first statute is 25 Edw. III., c. 2. It was confirmed by 
1 Edw. YI., c. 12, which repealed aU the intervening statutes chiefly 
passed during the reign of Henry VIII. The treasons mentioned 
in. the Act of Edw. III. are — compassing or imagining the death 
of the king or queen, or of the eldest son and heir ; violating the 
king's companion or his eldest daughter unmarried, or the wife of 
the king's eldest son and heir ; levying war against the king in his 
realm, or heing adherent to the king's enemies in the realm, giving 
to them aid or comfort in the realm or elsewhere, and thereof to 
be proveably attainted of open deed by people of their condition ; 
counterfeiting the king's great or privy seal, or his money ; slaying 
the chancellor, treasurer, or king's justices. 

3. Q. Mention any other important Acts which have been 
passed as to treason. 

A. By 5 & 6 Edward VI., c. 11, it is provided that every overt 
act of treason shall be proved by two witnesses. By 7 Wm. IH., 
c. 3, it is enacted, that on trials for treason every prisoner shall be 
allowed witnesses examined on oath, and the use of counsel ; also, 
that he shall have a copy of the indictment five days before the 
trial, and a copy of the jury panel two days before the trial. It 
also requires two witnesses, either both to the same overt act, or 
the first to one, the second to another overt act of the same treason 
(that is, the same kind of treason), unless the party shall volun- 
tarily confess the charge. Prosecutions for treason are limited to 
three years. By 7 Anne, c. 21, the accused is entitled to a list of 
the witnesses against him, with their professions and places of 
abode, together with a copy of the indictment, ten days before the 
trial. 57 Geo. 111., c. 6, and 36 Geo. III., c. 7, are also important 
with regard to conspiracy against the king. Eor an admirable 
summary of the Law of Treason, see 3 Hallam's Const. Hist., 
150, 10th ed. 

4. Q. WiU words amount to treason ? 

A. It was held by the judges in the reign of Car. I., that words 
spoken, however wicked, are no treason {Pyne's Case, Cro. Car., 
117). If, however, the words are reduced to writing, the writing 
may be given in evidence as an overt act of treason, for scribere est 
agere. The writing must be published ; though in Peacham's Case, 
in the reign of James I., he was convicted for treasonable passages 
in a sermon found in his study and unpublished. See also Algernon 
Sidney's Case, 9 State Trials, 367. 

5. Q. Describe those acts which by a recent statute have been 
made indictable and punishable as felonies, though formerly coming 
within the scope of the laws relating to treason ; and what is the 
statute in question ? 

A. They are — any person compassing to deprive or depose the 
Queen from the style or name of the imperial crown, or to levy war 
against her, in order to force her to change her measures or councils. 
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or in order to intimidate or overawe the Houses of Parliament, 
The statute is 11 & 12 Vic, c. 12. 

6. Q. Describe what constitutes the crime of misprision of 
treason ; and what is the principal statute that defines it ? 

A. Bare knowledge and concealment of treason constitutes mis- 
prision. The statute is 1 & 2 P. & M., o. 10. 4 Steph. Corns., 240, 



(c) Homicide. 

1. Q. What is the crime of homicide? and state its different 
kinds. Give an instance of each kind. 

A. It is the killing a human creature, and is either justifiahle, 
excusable, or felonious. Justifiable is where an executioner 
executes the sentence of the law. Excusable is either per infor- 
tunium, by misadventure, or se defendendo, upon a sudden aflfray. 
Thus, if a man shooting at a mark kills another, or if a man Mils 
another in self-defence, the homicide is excusable. As to felonious 
homicide, see the next answers. 4 Steph. Coms., 5th ed. 

2. Q. Define "murder," and state the requisites to constitute 
that crime. 

A. It is the killing any person under the king's peace with 
malice aforethought, express or implied. It inust be committed by 
a person of sound memory and discretion, and the person killed 
must be a reasonable creature in being. The killing must be un- 
lawful. 4 Steph. Corns., 151, 5th ed. 

3. Q. Mention some of the intentions which constitute malice. 
A. Malice is inferred by the jury from the acts of the accused, 

thus — if A fires a gun into a crowd, malice is presumed against 
some one ; if he fires at an individual, it is presumed against 
him. 

4. Q. Define "manslaughter." 

A. It is the felonious killing of another, without malice express 
or implied. It differs from murder not in substance but in degree. 
Broom's Coms., 906, 3rd ed. 

5. Q. What are the operative words in an indictment for murder 
and manslaughter respectively ? 

A. The indictment for murder charges that the prisoner did 
" feloniously, wilfully, and of his malice aforethought, kill and 
murder" the deceased. In manslaughter, that he did "feloniously 
kill and slay" the deceased. 24 & 25 Vic, c. 100, s. 6. 

6. Q. Two persons quarrel and fight, the fight results in the 
death of one of them. Give instances in which the circumstances 
would render the offence committed "murder" or "manslaughter" 
respectively. 

A. If the parties agreed to have a duel, and death ensued, it 
would be murder ; so also, if A and B quarrelled, after which they 
separated, and A waylaid B and killed him, this would be murder. 
If, however, the fight ensued suddenly on the quarrel, it would be 
manslaughter. So also, if on a sudden quarrel the parties go out 
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into a field and fight. This is one continued act of passion ; there 
is no malice aforethought. 4 Steph. Come., 147, 5th ed. 

7. Q. A, a peace-officer, lawfully apprehends B, B resists A, 
a conflict ensues, in which neither use more force than is necessary 
to attaia his object, B's object being to escape, and A's object to 
overcome B's resistance. If in the conflict B kills A, what offence, 
if any, does B commit ? If A Mils B, what offence, if any, does 
A commit ? Give reasons for your answer. 

.4. If B kills A he is guilty of manslaughter. He is resist- 
ing an officer doing his duty, and has no right to do this. The 
question of the amount of resistance by him is not material. It 
would be murder if B knew A's authority, malice being implied. 
If A kiUs B, he commits no offence, as he is acting lawfully in. dis- 
charge of his duty, and uses no more force than is necessary. The 
homicide is justifiable. 4 Steph. Coms., 130, 156. 

8. Q. Within what time must death ensue, after the injury 
inflicted, to constitute the crime of murder ? 

A. "Within a year and a day after the stroke is received, or cause 
of death administered. In computing the time the whole day upon 
which the hurt was done is reckoned first. 4 Steph. Corns., 154, 
5th ed. 

9. Q. On a conviction for murder is it, or is it not, imperative 
on the Court to pronounce sentence of death, or may the Court in 
any case direct that sentence to be recorded ? 

A. If the Court, from the particular circumstances of the case, 
thinks that the prisoner is a fit subject for the royal mercy, the 
Court may abstain from pronouncing sentence of death, and order 
it to be recorded. 4 Geo. IV., c. 48, s. 1 ; 24 & 25 Vic, c. 100, 
8.2. Arch. Or. PL, 534, 15th ed. 

10. Q. If A and B be riding fast along a highway, and A ride 
by without doing any mischief, but B ride against the horse of 0, 
whereby is thrown and killed, would this be manslaughter in A ? 

A. He would not be guilty of manslaughter, and, in a case 
similar to this, Patteson, J., directed the acquittal of A. As to B, he 
told the jury to fijid him guilty of manslaughter if they thought 
that, by furious riding, he ran against the deceased ; but to acquit 
him if they thought the deceased's horse was unruly, and ran 
against the horse of the prisoner. B. v. Martin, 6 0. & P., 396. 

11. Q. On a prosecution for manslaughter, where the death has 
been occasioned by careless driving, is it or is it not any ground of 
defence that the death was partly caused by the negligence of the 
deceased? 

A. Negligence by the deceased would be no defence as in civil 
cases. .Heg. v. Swindell, 2 C. & K., 230. 

12. Q. A is the owner of a horse, savage to his knowledge, 
which he turns out to pasture in a field through which runs a 
public unfenced footpath. B, lawfully passing along the footway, 
is attacked by the horse and sustains hurt, of which he dies. Is A 
indictable for manslaughter ? 

A. I think he is, the act being felonious. If it appeared that 
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he turned the horse out purposely to injure those passing along 
the footpath, it would amount to murder. 4 Steph. Coms., 153, 
5th ed. 

13. Q. "Would the intoxication of a person charged with murder 
be a proper circumstance to be taken into consideration, in order to 
show whether the act was premeditated, or done with sudden heat 
or impulse ? 

A. Although the rule is that drunkenness is not an excuse for the 
commission of a crime, it has been held that this question should 
be answered in the affirmative, the authority of the cases on the 
point is however doubtful. Arch. Or. PI. & Ev., 14, 15th ed. 

14. Q. In order to a conviction for murder, must the mode in 
which the offence is alleged to have been perpetrated be proved ? 

A. This is now unnecessary. Formerly it was otherwise, in con- 
sequence of which the ends of justice were frequently defeated. 
24 & 25 Vic, c. 100, s. 6. 

15. Q. What is the pimishment for attempting to commit 
murder ? 

A. The offence is a felony, punishable by penal servitude for life, 
or for any term not less than five years, or imprisonment for any 
term not exceeding two years, with or without hard labour, and 
solitary confinement. 24 & 25 Vic, c. 100, s. 11. 

16. Q. Can an offender charged with feloniously cutting and 
wounding be acquitted of the felony, and found guilty of unlawfully 
cutting and wounding ? 

A. The offender may be acquitted of the felony and found guilty 
of the misdemeanour. 14 & 15 Vic, c. 19, s. 5. 

17. Q. In what cases may a person charged with felony, which 
includes an assault, be found guilty of the assault ? 

A. He may in the cases just mentioned, except indictments for 
murder or manslaughter. 14 & 15 Vic, c. 19; 24 & 25 Vic, 
c 100, s. 18. 

I* 18. Q. Is it lawful to set a man-trap, spring-gun, or other 
engine which is calculated to destroy human life, or to inflict bodily 
harm, in any, and what, place or places, and when ? 

A. They may be set in a dwelling-house for the protection thereof 
from sunset to sunrise. Setting them in other places and at other 
times is a misdemeanour, punishable by penal servitude, not 
exceeding five years, or imprisonment for two years, with or without 
hard labour. 24 & 25 Vic, c 100, s. 31. 

19. Q. Has there been any recent enactment making further 
provisions for the punishment of aggravated assaults ? and, if so, 
name the statute, and state generally the provisions. 

A. The enactment referred to is 24 & 25 Vic, c. 100. Such 
assaults are with intent to murder, or with an intent to commit an 
unnatural crime. Also assaults on magistrates in the execution of 
their duty ; also obstructing a clergyman in the discharge of his 
duties ; also assaulting any one with intent to commit felony. 
These are punishable by penal servitude in some cases and various 
periods of imprisonment. 4 Steph. Coms., 181, 5th ed. 
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20. Q. What is an affi ay as distinguislied from an assault ? 

A. An affray is tte fighting of two or more persons in some 
public place. An assault is committed in private. 4 Steph. Ooms., 
332. 

21. Q. "With what intent must a demand, with menaces or by 
force, to obtain any property, chattel, money, or valuable security 
of any person, be made in order to constitute the crime of felony, 
and to what punishment is a person convicted of such felony 
liable? 

A. It must be made with intent to steal. The punishment is 
penal servitude for five years, or imprisonment not exceeding two 
years, with or without hard labour, or solitary confinement. If 
the menaces are by letter, it is felony without such intent, and the 
penal servitude is for life, or not less than five years. Also imder 
sixteen, with or without whipping. 24 & 25 Vic, c. 96, ss. 44, 45. 

22. Q. What is the offence and punishment for shooting at, 
cutting, or wounding, with latent to maim, or to do some grievous 
bodily harm ? 

A. If the wounding is done unlawfully and maliciously, it is a 
felony, punishable by penal servitude for life, or for any term not 
less tiian five years, or imprisonment for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement. 24 & 25 Vic, e. 100, s. 18. If there is no malicious 
intent, the wounding is only a misdemeanour. The punishment is 
penal servitude for five years, or imprisonment not exceeding two 
years, with or without hard labour. 24 & 25 Vic, c. 100, s. 20 ; 
27 & 28 Vic, c 47, s. 2. 

23. Q. What is the difference between wounding with a felonious 
intent and unlawfully wounding, and upon what indictment can a 
person be convicted of unlawfully wounding ? 

A. The one is a felony, the latter a misdemeanour. A conviction 
can be obtained on an indictment either for the felony or the 
misdemeanour. See supra, No. 16. 

24. Q. Is there any statute, and what, making it criminal to 
send letters containing threats of murder, or to burn houses, stacks 
of com, or other agricultural produce ; and, if so, what punishment 
is annexed to the offence ? 

A. Threats to murder are punishable under 24 & 26 Vic, c 100, 
S. 16, by penal servitude not exceeding ten years, or not less than 
five, or imprisonment for any term not exceeding two years, with 
or without hard labour, or solitary confinement, and if a male under 
sixteen, with or without whipping; threats to burn houses, &c., are 
punishable in a similar manner under 24 & 25 Vic, c. 97, s. 50. 

{d) Burglary. 

1. Q. What is burglary, and whence is the word derived? 
. ^. It is the breaking and entering a dwelling-house in the night 
time with the intent to commit a felony therein, or, being in such 
dwelling-house, committing any felony therein, and in either case 
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breaking out. 24 & 25 Vic, c. 96, s. 51. It is a felony. The word 
is derived from burgilatrociniwn. 4 Steph. Corns., 187, 5th ed. 

2. Q. What is essential to be proved to constitute the offence of 
burglary, and within what hours must it be committed ? 

A. The prosecutor must prove that the defendant broke and 
entered the dwelling-house of another with intent to commit some 
felony therein. The breaking and entering must be between 
9 p.m. and 6 a.m. of the next day. 24 & 25 Vic, c. 96, s. 1. 

3. Q. May the attempt of the burglar be resisted unto death? 
A. Tes. This would be an instance of justifiable homicide. 4 

Steph. Corns., 134, 6th ed. 

4. Q. A, occupying a house in Great Coram Street, has a cellar, 
the entrance to which, in a different street, is closed by a flap, 
shutting by its weight ; there is an internal communication between 
the house and the cellar. The cellar is entered by night by thieves, 
who hfted up the trap : would that be BufB.cient to support an in- 
dictment for burglary ? 

A. This has been decided to be a sufficient breaking for the 
purpose of burglary. B. v. Russell, 1 Moody C. C, 377. 

5. Q. "Would raising window, which is shut down closely but 
not fastened, though it has a hasp which might have been fastened, 
be deemed a breaking of the dwelling-house ? 

A. It has been decided in the affirmative. R. v. Hyams, 7 0. 
and P., 446. 

6. Q. Would an entry through a hole in the roof of a house, 
left for the purpose of light, constitute a breaking ? 

A. This would not suffice. Por if a man choose to have a hole 
in the roof of his house instead of a fastened window, he must take 
the consequences. R. v. Spriggs, 1 M. & Eob., 367. 

7. Q. A servant resident in his master's house, robs it in the 
middle of the night, and immediately letting himself out of the 
outer door, departs with his booty ; does he commit burglary ? 

A. If a servant were to conspire with a robber and let him into 
the house by night, this in burglary in both. 1 Hale, 553. Arch- 
bold Cr. PI. & Ev., 423; ISih ed. At common law the case 
mentioned in the question would not have been burglary because 
there is no breaking and entering. But by statute, committing a 
felony in a house and then breaking out in the night is burglajy. 
24 & 25 Vic, c. 96, s. 51. The servant commits a felony in steal- 
ing the goods. 

8. Q. Is burglary, in any case, punishable with death, and, if 
so, under what circumstances ? 

A. In no case. The punishment is penal servitude for life, or 
any term not less than five years ; or imprisonment for any term 
not more than two years, with or without hard labour, or solitary 
confinement. 24 & 25 Vic, c. 96, s. 52. 

9. Q. What means of commimication must there be between 
a dwelling-house and an adjoining building, in which a burglary 
can be committed ? 

A. There must be a communication, either immediate or by 
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m&ans of a covered and enclosed passage, leading from the one 
to the other. 24 & 25 Vic, c. 96, s. 53. 

10. Q. Is it burglary to break and enter a shop, warehouse, 
or counting-house, and stealing therein any chattel, money, or 
personal security ? 

A. This would not be burglary, owing to there being no breaking 
into a " dwelling-house." 

11. Q. Can an offender, charged with burglary, be convicted 
on the same indictment with attempting to commit the offence ? 

A. Yes, he may under 14 & 15 Vic, c. 100, s. 9. 

12. Q. What is house-breaking ? 

A. It is the breaking and entering a dwelling-house in the 
daytime with the intent to commit a felony therein and actually 
committing it. It is a felony. If no felony was committed, it 
was a misdemeanour at common law, but such offence is now 
made a felony. 24 & 25 Vic, c. 96, s. 57. Broom's Coms., 964, 
3rd ed. 

13. Q. State the difference between burglary and house-break- 
ing, and whether there is any, and what, difference in the punish- 
ment? 

A. The distinction may be gathered' from the preceding answers. 
House-breaking is in the day ; burglary at night. To constitute 
house-breaking proper, a felony must have been committed. They 
correspond with regard to the " dwelling-house," and the " break- 
ing and entering " ; the punishments differ, in that for house-break- 
ing the penal servitude cannot exceed fourteen years. 24 & 25 
Vic, c. 96, s. 56. 

14. Q. Distinguish between burglary and entering a dwelling- 
house at night with intent to commit a felony therein ? 

A. In the case of entering a dwelling-house in the night with 
intent, to commit a felony, a conviction may be obtained for felony 
though no breaking in is proved. 24 & 25 Vic, c. 96, ss. 61, 64. 

(e) Larceny. Embezzlement and Obtaining Money under False 
Pretences. 

1. Q. Define larceny. 

A. It may be defined to be the wrongful takiag and carrying 
away of the personal property of another, with a felonious intent 
to convert it to the taker's own use, without the consent of the true 
owner. Broom's Coms., 934, 3rd ed. 

2. Q. What acts constitute the offence of larceny? Give the 
derivation of the word ; and is there any difference between fraud 
and larceny ? 

A. The acts of taking and carrying away the property of another 
without his consent, and intentionally depriving him of the posses- 
sion thereof, constitute larceny. But where there is no change of 
possession, or a change with consent, or no deprivation of the true 
owner, there is no larceny. There must not only be a taking but 
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a carrying away. The word " larceny " is derived from tlie Latin 
latrocinium. Fraud and larceny difiPer in this, that " fraud " includes 
all deceitful practices, hut "larceny" applies only to the stealing 
of property. 4 Steph. Corns., 196. 

3. Q. Do the the words lucri causa form a necessary part of a 
definition of larceny? 

A. It is not essential that there should he lucri causa, if the taking 
is fraudulent, and with intent to deprive the right owner of the 
property. Thus, where the prisoners, servants in hushandry, 
opened the granary of their master by means of a false key, and 
took thereout two bushels of beans to give to their master's horses, 
in addition to the quantity usually allowed, it was holden to be 
larceny. R. v. Morfltt, E. & E., 307; see now 26 & 27 Vic, 
c. 103, s. 1. 

4. Q. What kinds of things are not the subjects of larceny at 
Common Law, because not the subject of proper^? 

A . Larceny could not be committed of a corpse, and the law is 
unaltered ; but it is a misdemeanour to dig up a dead body in a 
burying-ground. Nor of animals ferce natures, unreclaimed and 
unconfined ; nor even of domesticated animals, which are in their 
nature unfit for human food, as dogs. The reason was, that they 
were not the subjects of property. On other grounds, things at- 
tached to or savouring of the realty, such as title-deeds, growing 
crops, etc., could not be stolen. Also choses in action, because they 
are mere evidence of a right, the taking of which did not interfere 
with the right itself. Broom's Corns., 934, 3rd ed. 

5. Q. What changes have been made by modem statutes with 
respect to the"^ subject matter of larceny? 

A. The following things have been made the subject of larceny : 
—Dogs (24 & 25 Vic, c 96, s. 30), records (ibid, s. 30), wiUs (ibid, 
B. 28), documents of title (ibid, s. 28), ore from a mine (ibid, s. 38), 
trees (ibid, s. 32), plants in gardens (ibid, s. 36), fixtures, lead and 
metal off buildings (ibid, s. 31), valuable securities (ibid, s. 27). 
Arch. Cr. PI. & Ev., 297, 16th ed. 

6. Q. What is the difierence between robbery and stealing ? 

A. Eobbery is an open and violent larceny from the person, or 
the felonious and forcible taking from the person, or in the presence 
of another, of goods or money against his will by violence, or by 
putting him in fear. Whereas, a conviction for stealing from the 
person will be sustained by evidence of a clandestine taking and 
removal of property from the person by ever so small a space. 
Broom's Coms., 961, 3rd ed. 

7. Q. In what class of offences does the crime of picking pockets 
technically rank, and what distinction is created by its being accom- 
panied with force, or putting a party in fear ? 

A. It is classed amongst larcenies, but in the latter case it con- 
stitutes robbery. See the previous answers. 

8. Q. Are persons stealing dogs, or in the possession of dogs, 
knowing them to have been stolen, liable to any, or what, penalty 
or punishment ? 
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A. The punielunent for dog stealing is imprisonment, with or 
■without hard labour, for not exceeding six calendar months, or 
forfeiture of £20. The second offence is a misdemeanour. Having 
possession of stolen dogs is punishable by fine, not exceeding £20 ; 
imprisonment in default of payment. 24 & 25 Yic, c. 96, ss. 18, 
19 ; 28 & 29 Vic, c. 127. 

9. Q. Upon what principle was the stealing of deeds not 
larceny at Common Law, and how is this offence now dealt with 
by statute ? 

A. The principle was, that they were part of the freehold to 
which they related. Such stealing is now a felony, punishable 
with penal servitude, at the discretion of the Court, for the term 
of five years, or imprisonment not exceeding two years, with or 
without hard labour, and with or without solitary confinement. 
24 & 25 Vic, c 96, s. 28. 

10. Q. Is the stealing of a will or title-deeds relating to a real 
estate criminal, or only actionable ? if so, under what statute ? 

A. Both are now felony, imder 24 & 25 Vic, c. 96, ss. 28, 29. 

11. Q. Is it any, and what, offence, to destroy a will ia the 
testator's lifetime ? 

A. It is a felony, if done with a fraudulent purpose. Punish- 
ment, penal servitude for life, or not less than five years ; or 
imprisonment not exceeding two years, with or without hard 
labour, or solitary confinement. 

12. Q. Is it felony or misdemeanour (state which) to cancel or 
obliterate the title-deeds of another man's land, and, if so, under 
what statute? 

A. It is a felony, if done with a fraudulent purpose. Penal 
servitude not exceeding five years, with or without hard labour, or 
solitary confinement. 24 & 25 Vic, c. 96, s. 28. 

13. Q. Upon an indictment for stealing any record, will, or 
original legal document, from its place of deposit, is it necessary to 
prove value or property in such document ? 

A. Such proof is unnecessary. 24 & 25 Vic, c 96, s. 30 ; Arch. 
Cr. PI. & Ev., 300, 16th ed. 

14. Q. What is the punishment for stealing in a dwelling-house, 
and by menaces putting any one in fear ? 

A. It is penal servitude not exceeding fourteen years and not less 
than five years, or imprisonment not exceeding two years, with or 
without hard labour, or solitary confinement. 24 & 25 Vic, 

C- 96, S. 61. ,,-,:, XT. 

15. Q. What is the law as to larceny by lodgers, and the 
amount of the property stolen, for which a conviction may take 
place? . 

A. Lodgers stealing any chattel or fixture let to them are guilty 
of felony. The punishment is imprisonment not exceeding two 
years, with or without hard labour or solitary confinement ; and if 
a male under sixteen, with or without whipping. If the value of 
the property exceeds £5, penal servitude, not exceeding seven yeaaa 
nor less than five, may be inflicted. 24 & 25 Vic, c. 96, S. 74. 

G 



82 CHIMIN AL LAW. 

16. Q. Under wliat circumstances does the finder of lost pro- 
perty become guilty of a criminal offence in relation thereto ? 

A. The fincSng will constitute larceny, if the facts are such as 
lead to the belief that the original taking was with a felonious 
intent. This wiU depend upon whether the finder had reasonable 
means of ascertaining who the owner was, or whether he belieyed 
the owner could be found. Thus, if a bank-note is found, with the 
name of the owner upon it, this woidd be evidence for the jury 
that the taking was felonious. R. v. Thurborn, 18 L. J. M, C, 
140. 

17. Q. Is the finder of lost goods, bearing the owner's name 
and address, guilty of larceny if he appropriates them to his own 
use? 

A. See the previous answer. 

18. Q. "What is the difference between an actual and construc- 
tive taking or asportavit in larceny ? 

A. An actual taking is where the goods have been actually taken 
out of the owner's possession against his will, or without his 
consent. Constructive is where either the owner delivers the 
goods, but either he does not thereby divest himself of the legal 
possession, or the possession of the goods has been obtained from 
him by fraud, and in pursuance of a previous intent to steal them. 
An example of constructive taking, occurred in the case of R. v. 
Thompson, 32 L. J. M. C, 52. There a lady, wishing to get a 
railway ticket, fiiading a crowd at the pay-pla*e, asked the prisoner, 
who was nearer in to the pay-place, to get a ticket for her, and 
handed him a sovereign to pay for it. The price of the ticket was 
10s. He took it, intending to steal it, and, instead of getting the 
ticket, ran away with the money. Held, that the prisoner was 
g^Uty of larceny, as the lady, being present, retained the dominion 
and possession in point of law, and there was a constructive taking. 
Arch. Or. PI. & Ev., 286, 16th ed. 

19. Q. What is a sufficient removal of goods to render the 
offence of larceny complete ? 

A. As mentioned in the preceding answer, the taking may be 
the actual removal of a thing from the possession of the owner, or 
it may be constructive. The great essential of the removal is, that 
there must be a trespass by the accused. The prosecutor must also 
have such possession as would entitle him to bring trespass. The 
case of R. v. Riley, Dears. 0. C, 149, is a curious illustration of the 
rule that the removal must constitute a trespass. There the pri- 
soner agisted a flock of twenty-nine black-faced lambs in the 
prosecutor's field. In driving them away a white-faced lamb of 
the prosecutor's was in the flock, which the prisoner afterwards 
sold with his own twenty-nine. The jury found that at the time of 
leaving the field the prisoner did not know that the prosecutor's 
lamb was in the flock, but that when he sold them he had a 
felonious intent. It was held that the driving the lamb out of the 
field being a trespass, the subsequent felonious intent coupled itself 
with the previous taking, so as to constitute larceny. 



LARCENY. 83 

20. Q. A gives to B at a railway station a sovereign, and asks 
him to get a railway ticket, which would cost 10s. B agrees to get 
the ticket ; he, however, does not do so, but runs away, keeping the 
sovereign. B is here the baUee of the sovereign, and his duty was 
to give to A not the sovereign, but a ticket and 10s. Can an in- 
dictment for larceny be maintained ? State your reasons for your 
answer. 

A. See supra. 

21. Q. Is a bailee converting goods to his own use guilty of 
larceny. WUl a delivery of goods from the owner to the offender 
ground an indictment for larceny ? 

A. The bailee at Common Law could not have been convicted, 
because being lawfully in possession of the goods there could be no 
"taking," unless the bailee had "broken bulk," i e., broken open 
a bale of goods entrusted to him. Now, if a bailee fraudulently 
converts the property to his use, even without breaking bulk, he is 
guilty of larceny (24 & 25 Vict., c. 96, s. 3). As to the latter part 
of the question, see supra. 

22. Q. As to misappropriation of goods by bailees, what was 
the Common Law, and what change has been introduced by 
statute ? 

A. At Common Law a bailee converting goods to his own use 
was not liable for larceny, as the possession of the bailee was looked 
upon as the possession of the owner, and he obtained possession of 
the goods without any intention of stealing them. Now, however, 
he may be indicted for such an offence. 24 & 25 Vic, e. 96, s. 3. 

23. Q. Does a clerk, who has the key of a safe in which his 
principal's money is kept, with authority to use the money for 
purposes of business, commit larceny by taking it out of the safe 
for his own use ? 

A. Tes, the money ia the safe is in the possession of the master, 
and the takiag by the servant constitutes larceny. 24 & 25 Vic, 
c. 96, s. 67. Broom's Corns., 938, 16th ed. 

24. Q. Would the driver of a coach hired for the day be con- 
sidered the servant of the party hiring it, so as to briag him within 
,the statute relating to larceny by servants ? 

A. He is not a servant withm the statute. R. v. Haydon, 7 0. 
& P., 445. Arch. Cr. PI. & Ev., 297, 15th ed. 

25. Q. A person received a horse to be agisted, and, after a 
short time, sold it, was he guilty of larceny or not ? and state the 
reason. 

A. At Common Law he could not be convicted of larceny, the 
reason being that he obtained the horse lawfully and hcm& fide with- 
out any fraudulent intention in the first instance. If, however, it 
appeared that at the time of the agistment the agister took the 
horse animo furandi, or harboured an intention wrongfully to con- 
•vert it to his own use, the juiy might find him guilty of larceny. 
Now, however, see 24 & 25 Vic, c. 96, s. 3, mentioned supra, 
No. 21. Arch. Cr. PI. & Ev., 292, 15th ed. 

26. Q. State when the taking and fraudulent appropriation of 
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property by own who had lawful poBsession of it amounts to larceny, 
and give instances. 

A . See the preceding answers. 

27. Q. What ownership is required to be proved in a thing 
stolen ? 

A. It must be proved that, the goods stolen are the absolute 
or speaial property of the person named in the indictment as 
the owner. If the person be misnamed, or if it appear that the 
owner of the goods is another and a diiferent person from him 
named as the owner, the variance, unless amended, will be fatal. 
Arch. Or. PI. & Ev., 278, 15th ed. 

28. Q. When a wife, who quits her husband's house to live with 
an adulterer, carries away with her the goods of her husband, in 
what case is the adulterer guilty of a larceny of such goods ? 

A. The adulterer is guilty if the goods are traced to his personal 
possession. The mere evidence of the goods being in the house is 
not sufficient. If the adulterer take the goods jointly with the 
wife, this would be larceny in him. B. v. Tolfree, 1 Mood. 0. C, 
240. B. V. Bosenberg, 1 0. & K., 233. Arch. Or. PI. & Ev., 
292, 15th ed. 

29. Q. Of what offence is a person guilty who steals goods 
belonging to a wrecked vessel, and where may he be indicted ? 

A. Eelony. He may be indicted and tried either in the coimty 
and place in which the offence shall have been committed or in any 
county or place next adjoining. 24 & 25 Vict., c. 96, s. 64. 

30. Q. Is there any, and what, difference between taking fish 
illegally out of a pond adjoining a dwelling-house, or in a private 
fishery elsewhere ? 

A. In the first case it is a misdemeanour, but the latter is only 
subject to a penalty not exceeding £5 over and above the value of 
the fish taken. 24 & 25 Yic, c. 96, s. 25. 

31. Q. Is it any, and what, offence to take oysters and other 
fish within the limits of a private oyster fishery ? 

A. It is a felony to steal the oysters. Dredging for them is a 
misdemeanour. 24 & 25 Vic, c. 96, s. 26. 

32. Q. What is the effect of seizing the tackle of an angler who 
takes fish illegally during daylight ? 

A. The seizure exempts the angler from the payment of damages 
or a penalty for such angling. Ibid., s. 25. 

33. Q. For the purposes of the Larceny Act, when does night 
commence and end ? 

A. It commences at 9 p.m. and concludes at 6 a.m. 24 & 26 
Vic.', c. 96, s. 1. 

34. Q. Is it a criminal offence to steal a letter, or money out of 
a letter, and under what statute ? 

A. Yes, it is a felony in either case by 7 Wm. IV., & Vic. I., 
c. 36, s. 26. 

35. Q. A post office letter carrier receives, with other letters 
for delivery, one containing a sovereign. He delivers all the 
letters except this and four others. The four he returns to the 
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office and reports that lie has completed the delivery. He is subse- 
quently asked why he had not delivered the letter containing the 
sovereign, he repHed the house was closed, (this was not true), and 
he would deliver it in the afternoon. The post office regulations 
forbid a carrier placing any letter in his pocket. Could an indict- 
ment for larceny be maintained ? Give reasons for your answer. 

A. Yes, it could, and for this reason, viz., that the putting the 

letter in his pocket constituted a taking or asportavit. The jury 

would, of course, have to find that he did this with an ariimo 

furandi. This they did under similar circumstances in R. v. Povnier, 

32 L. J. M. C, 29. 

36. Q. If X is indicted for stealing from the pocket of Y, and 
the evidence be that X attempted unsuccessfully to pick Y's pocket 
of a purse that was in it, what ought the verdict of the jury to be ? 

A. The jury may return as their verdict that the defendant is not 
guilty of the larceny, but of an attempt to commit it. 14 & 15 Vic, 
0. 100, s. 9. 

37. _ Q. If X be indicted for stealing from the person of Y, and 
the evidence be that X put his hand into Y's pocket with intent to 
steal Y's purse, but that the pocket was empty, what ought the 
verdict of the jury to be ? Give the reasons for your answer. 

A. The jury cannot convict in this case, it having been decided' 
that to support a conviction for an attempt to commit a felony, it 
must appear that the felony might have been completed if there 
had been no interruption. Here X could not commit felony, as 
there was nothing in the pocket to steal. Reg. v. Collins and others, 
12 W. E., 886. 

38. Q. Where a person is found in possession of stolen pro- 
perty very shortly after the time when it was stolen, what in- 
ference are the jury warranted in drawing as to his guUt, and 
how may it be rebutted? 

A. The jury would be warranted in presuming him guilty of 
larceny, or of the receipt, knowing them to have been stolen. But 
both these presumptions are rebuttable by parol evidence account- 
ing for the possession. Taylor, 146, 4th ed. 

39. Q. What evidence is necessary to commit a receiver of 
stolen goods when the thief has been already convicted ? 

A. The larceny may be proved by a certificate of the conviction. 
Prove also that the goods stolen have been received by defendant. 
Also that the defendant at the time he received them knew them 
to be stolen. Arch. Or. PL, 371, 15th ed. 

40. Q. Of what crime is a person guilty who receives stolen 
goods; and what conditions must precede or accompany the recep- 
tion of them in order to make the crime complete. 

A. If the steaKng amounted to felony, the receiving is also felony, 
provided the receiver knew the same to have been feloniously stolen. 
If the goods were not stolen but merely taken, so as to amount to 
a misdemeanour, the receipt is also a misdemeanour. 24 & 25 
Vic, c. 96, ss. 91, 95. 

41. Q. In an indictment for receiving stolen goods, knowing 
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them to have been stolen by a person named in the indictment, 
can the receiver be convicted without proof of the stealing by 
the person named ; and how should an indictment be framed 
where it is doubtful whether the party charged is the thief or the 
receiver ? May separate receivers be included in the same indict- 
ment in the absence of the principal ? 

A. If it is stated by whom the principal felony was committed, 
the felony by him must be proved, but the better plan is, where 
it is doubtful, not to state by whom the felony was committed. 
B. V. Jervis, 6 C. & P., 166. Any number of separate receivers 
may be included in the same indictment in the absence of the. 
priacipal. 24 & 25 Vict., c. 96, s. 93. Arch, Or. PI. & Ev., 370, 
15th ed. 

42. Q. If a wife receive stolen goods unknown to her husband, 
and the husband, after being informed of it, bargains with the 
thief for the price and buys it, of what offence is the husband 
guilty? 

A. Where a wife had received goods unknown to her husband, 
and the jury found that the husband "had adopted the wife's re- 
ceipt," it was held that the husband could not be convicted of any 
offence ; Eeg, v. Bring, 1 Dears. & B. C. C, 329 ; but bargaining 
with the thief, and buying the goods of him with the knowledge 
of their having been stolen, render him indictable as a receiver. 
Arch. Or. PL, 372. 

43. Q. Describe the offence of embezzlement. Distinguish the 
offence from larceny. 

A. It is where a clerk or servant receives the property of his 
master and fraudulently converts it to his own use before it comes 
to the possession of his master. It is a felony. It may be dis- 
tinguished from larceny in that if the property had come to the 
possession of the master, and the servant afterwards converted it 
to his own use, the offence would be larceny and not embezzlement. 
Thus, if a butler, having the custody of his master's plate, receive 
plate from the silversmiths for his master at his master's house, 
and afterwards fraudulently convert it, the offence would be 
larceny. The plate is in the constructive possession of the master 
when received by the proper custodian of it, viz., the butler, 
and the conversion constitutes a taking. But if a servant, whose 
duty it is to receive property and pass it to another servant, con- 
verts it, the property is in transitu merely towards the master, and 
not in his actual or constructive possession, and the servant is 
guUty of embezzlement. B. v. Watts, 2 Den. 0. C, 14. Broom's 
Coms., 959, 3rd ed. 

44. Q. State the principal matters to be proved to support an 
indictment for embezzlement ? 

A. Prove that defendant was a servant ; that he received the 
money, etc., for his master by virtue of his employment ; lastly, the 
embezzlement. A common way of proving the offence is by paying 
marked money to a shopman. Arch., 219. 

45. Q. If upon the trial of any person indicted for embezzle- 
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inent it. shall be proved that he was guilty of an offence amounting 
in law to larceny, and vice versd, what verdict ought the jury to 
find, and what would be the consequence of such verdicts in 
each case ? 

A. The jury may find that he is not guilty of embezzlement, but 
is guilty of larceny, and vice versd. The prisoner may be punished 
as if he had been originally indicted for the larceny or embezzle- 
ment, and he cannot be afterwards tried for the larceny or em- 
bezzlement on the same facts. 24 & 25 Vic, c. 96, s. 72. 

46. Q. How many acts of embezzlement may be charged in the 
same indictment, and within what time, and against whom must 
they have been committed ? 

A. Any number of acts not exceeding three committed against 
the same master within six calendar months from the first to the 
last. Ibid., s. 71. 

47. Q. By what description of persons can embezzlement be 
committed, and by what statute are they defined ? 

A. By persons who are clerks or servants, or who are employed 
for the purpose, or in the capacity of clerks or servants. 24 & 25 
Vic, c. 96, s. 67. 

48. Q. A servant, in the habit of receiving money from his 
master for various purposes, appropriates part of it to his own use ; 
of what offence is he guilty ? 

A. Larceny. Arch. Cr. Ev., 293. 

49. Q. What offence is committed by an attorney, under a power 
of sale or transfer of stock, fraudulently converting same to his own 
use, and by what statute is it defined ? 

A. A misdemeanour. 24 & 25 Vic, c. 96. 

50. Q. A chattel, not otherwise come to the possession of A, the 
owner, is received into the possession of B, one of his servants, for 
him, and afterwards is delivered by B to a, fellow-servant C, for 
the purpose of being delivered over by to A, the master. 0, 
after such receipt of the chattel by him, without delivering it over 
to A, secretly and fraudulently appropriates it to his own use. 
State of what crime is guUty, and give the reasons for your 
answer. 

A. He would be guilty of larceny if, asiu the previous answer, 
were the proper custodian of the chattel. If not, the crime would 
be embezzlement for the reasons above mentioned. £. v. Masters, 
1 Den. C. C, 332. 

51. Q. If a servant receive money on his master's account, and 
embezzle it, but it appears afterwards that the money does not 
belong to his employer, can the servant be indicted ? 

A. This would not be embezzlement. The money must be his 
master's, otherwise the ofifence would be merely obtaining money 
by false pretences. Davis Or. L., 70. But see Greaves, 155, 1st ed. 

52. Q. If a clerk receive money belonging to his employer, it 
being no part of his employment to receive money, and appropriate 
it to his own use, can he be indicted, and in what form ? 

A. He maybe indicted for embezzlement since 24 & 25 Vic, 
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c. 96, B. 68, wliioh omits tlie words " by virtue of such employment,'" 
contained in former repealed enactments. Mr. Welsby, in the 
15tli edition of Arolibold's Criminal Pleading,^says, the rule is the 
same since the act, but the opposite opinion of Mr. Greaves is, 
I think, the correct one. Consolidation Acts, 157, 1st ed. 

53. Q. Is the mere omission by a clerk or servant to account 
at the proper time for a sum he had received for his master 
sufB.cient evidence of embezzlement, and, if. not, what additional 
evidence woidd be enough to prove the offence ? 

A. Where it is the servant's duty to account for moneys at stated 
times, or even where no precise time is fixed, his wilful omission 
to do so, if found by the jury to be fraudulent, is an embezzle- 
ment. But evidence must be given that such omission was 
fraudulent, i.e., with the intention of appropriating the money. 
Arch. Cr. Ev., 385. 

54. Q. A, residing at Manchester, employs B- at Huddersfield 
to sell his goods for him on a commission for orders received 
by B, and to receive moneys for A ; B appropriates the moneys 
so received, and sends a false statement of accounts : is B guilty of 
embezzlement ? State your reasons for your answer. 

A. B is not guilty of embezzlement, not being a servant of A. 
If he was an agent, such as a commercial traveller, who might be 
ordered here and there by A, the relationship of master and 
servant would exist, as in the case of R. v. Tite, 30 L. J. M. C, 
142. But the facts stated in the question correspond with those 
in B. V. May, 30 L. J. M. C, 81. 

55. Q. Is the cashier of a firm, who is paid partly by a fixed 
salary, and partly by a percentage on profit, but without being 
liable to losses, or having any part in the management of the busi- 
ness, punishable as a servant for embezzling money belonging to 
the firm ? 

A. The mode by which the defendant is remunerated for his, 
service is immaterial — thus, in R. v. Hartley, E. & E., 139, the 
master of a barge, whose only remuneration was a portion of 
profits, was held to be a servant within the meaning of the acts. 
A fortiori would a cashier partly so paid, and partly paid by salary, 
be punishable as a servant for embezzlement. 

56. Q. Can attorneys, bankers, or agents be prosecuted crimi- 
nally for misapplying money or property entrusted to them, and what 
evidence is neoessary to support the indictment ? 

A. They may be indicted for a misdemeanour, and punished 
by penal servitude for any term not exceeding seven years or 
less than five, or imprisonment for two years, with or without 
hard labour, or solitary confinement. 24 & 25 Yic, c. 96, s. 75. 
Prove that the accused filled one of the above capacities — that 
the money or property was entrusted to him as such — that direc- 
tions in writing were given for its application — and lastly, that 
the accused converted the money or property to his own use 
and benefit. Arch. Cr. PI. & Ev., 390, 15th ed. 

67. Q. If an attorney, after receiving money from his client 
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to be applied to a specific purpose, apply the same to his own 
use, is it a criminal offence, and, if so, how punishable ? 
A. See the previous answer. 

58. Q. State shortly the several provisions of the statute 24 & 
25 Vic, c. 96, for making better provision for the punishment of 
frauds by trustees ? 

.4. If a trustee, with intent to defraud, converts or appropriates 
the trust property to his own use, or the use of any other than the 
object of the trust, he is guilty of a misdemeanour, punishable as 
mentioned supra, No. 56. No prosecution is to be commenced 
without the consent of the attorney or solicitor-general. Also, if 
civil proceedings have been instituted, the sanction of the Court or 
Judge before whom they are taken must be obtained. 24 & 25 
Vic, c. 96, s. 80. 

59. Q. If a director or manager of a public company know- 
ingly publishes false statements of account with intent to deceive 
shareholders, of what offence is he guilty ? and how may he be 
proceeded against and punished ? 

A. He is guiliy of a misdemeanour. He may be indicted. The 
punishment is penal servitude not exceeding seven years or under 
five, or _ imprisonment not exceeding two years, with or without 
har 1 labour or solitary confinement. He may also be proceeded 
against civilly by action. 24 & 25 Vic, c 96, ss. 75 — 84. 

60. Q. An agent renders a false account to his principal, con- 
cealing from him the knowledge of part of the money or effects 
received on his account : is the agent liable to be prosecuted crimi- 
nally, or only to an action ? 

A. He is liable to be prosecuted for embezzlement. 

61. Q. What is the offence of obtaining money under false pre- 
tences, and distinguish it from larceny ? 

A. It is a misdemeanour and differs from larceny chiefly in this, 
that in larceny the owner of the thing stolen has no intention to 
part with his property to the person taking it ; but in the former 
case he has such an intention, though the property is obtained by 
fraud. Larceny is a felony. See the next answer. 24 & 25 Vic, 
c. 96, s. 88. Broom's Coms., 952, 3rd ed. 

62. Q. "Where the consent of the owner to part with his goods 
has been obtained by fraud, what is the test for distinguishing 
whether the offence is larceny or obtaining goods by false pretences ; 
and where it is doubtful under which of those classes it falls, how 
should an indictment be framed so as to ensure a trial on the merits, 
if it fall under either class ? 

A. See the previous answer. To ensure a conviction for larceny, a 
count for larceny should be inserted with one for obtaining money 
under false pretences. See m/ra. No. 70. 

63. Q. State some of the instances of misrepresentation which 
wiU. be deemed false pretences under the statute for obtaining 
money or goods. 

A. The following may be mentioned. The secretary of a benefit 
society obtains money from one of its members by representing that 
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a certain amount, exceeding that actually due, is owing by him to 
the society. B. v. Woolley, 1 Den. C. 0., 559. Money is obtained 
by means of a begging letter, setting forth false statements as to 
the name and circumstances of the accused. R. v. Jones, 1 Den. 
C. C, 551. Also where A, the accused, falsely represents that he is 
connected with B, a person of known opulence, and on the faith of 
such representation obtains property. iJ. v. Archer, Dears., 449. 
And generally it may be stated that where a man represents as an 
existing fact that which is not an existing fact, and so gets the 
money or chattels of another, thai; is a false pretence. R. v. Wooll&), 
supra. See also other cases, jm/to. Broom's Corns., 963, 3rd ed. 

64. Q. Is the offence of obtaining money under false pretences 
complete without proving the actual payment of the money ? 

A. No, the money or goods must be actually obtained by means 
of the false pretence stated in the indictment. Arch. Or. PI. & Ev., 
408, 15th ed. 

65. Q, Can a person who obtains money by means of a false 
statement respecting some future event, be indicted ? 

A. Such a case does not come within the act, because the party 
addressed has the opportunity of exercisiitg his judgment on the 
probability of the event happening. The fact must be an existing 
one. Per Lord Campbell in R. v. Woolley, 1 Den. C. C, 563. 
Broom's Coms., 954, 3rd ed. 

66. Q. Can a person be indicted for obtaining money under 
false pretences for an alleged charitable object ? 

A. A person obtaining money for an alleged charitable object 
can be indicted for a false pretence in case the pretence made was 
as to some existing fact ; but not upon a mere promise, not carried 
out, to apply it to such an object. R. v. Qoodhall, R. & E., 461. 

67. Q. Is the fraudulent removal of unfinished goods by a 
servant from one part of his master's premises to another, in order 
to induce the master to pay wages for them as if they had been 
finished, but without any intention to take them away, a punishable 
offence, and under what class of offences does it fall ? 

, J., If the servant is successful in obtaining the wages by means 
of the fraud, he is guilty of obtaining money by false pretences. 

,68. Q. Can a person be found guilty of obtaining money by 
false pretences, where he obtained it by means of a false and 
:^audulent representation made in the course of a contract of sale 
and purchase with reference to the subject of the contract ? 

, A. The point was decided in the affirmative in the case of R. v. 
Ahlot, 1 Den.JC. C, 273, and has since been confirmed. In that 
qase the prisoner induced the prosecutor to buy a particular cheese 
by falsely pretending that the "tasters" which he took from the 
cheese were part of it, whereas in truth they had been taken from 
a cheese of superior character and fraudulently inserted in the 
cheese sold. The conviction was upheld. See also B. v. Goss, 1 
BeU 0. C, 208 ; 29 L. J. M. C, 86. 

69. Q. A fraudulently obtains goods for a cheque which he 
gives upon bankers with whom he keeps no account and has no 
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effects, state wKether any, and what, criminal liabilities attaoH to 
A for this act, and give the reasons for your answer. ' j 

A. He may be indicted for obtaining goods by means of false 
pretences {R. v. Jackson, 3 Camp., 370): The reason of the decision 
is, that by tendering his cheque he impliedly represents that hei 
keeps an account and has effects at the baik upon which it is 
drawn. 

70. Q. Suppose that upon the trial of a person indicted for 
obtaining goods by false pretences, it should turn out that thei 
offence is larceny ; suppose, on the other hand, upon the trial of an 
indictment for larceny of goods, it should turn out that the offence 
was the obtaining of the goods by false pretences : state whether 
the person indicted in either, and which, of these two cases, could 
be found guilty, and of what offence, and give the reason for your 
answer. 

A. In the former case the accused is not entitled to be acquitted 
because the offence turns out to be larceny, but he may be convicted 
of the misdemeanour of obtaining goods by false pretences. But 
no person tried for such misdemeanour shall be liable to be after- 
wards prosecuted for larceny on the same facts. 24 & 25 Vic, 
c. 96, s. 88. In the latter case, the prisoner could not be convicted 
of the felony, because the evidence does not support the charge, nor 
could he be convicted of the misdemeanour, because it is not charged 
in the indictment. Supra, No. 62. 



(/) Arson and other Injuries to Propeirty. 

1. Q. What is arson, and what is the essential ingredient in the 
offence ; and in what eases is the offence capital ? 

A. At Common Law, it was the malicious and wiKul burning of 
the house and outhouse of another man. It is a felony. The 
essential ingredients are, that the btdlding be set on fire wilfully 
and maliciously. It is not capital in any case now. 24 & 25 Vic, 
0. 97, s. 2. 

2. Q. On an indictment and conviction of arson, dpes the 
punishment differ in the cases of the premises being inhabited or 
not ? 

A. No distinction now exists on account of the premises being 
inhabited. The punishment generally is penal servitude for life, 
or for not less than five years, or imprisonment not exceeding two 
years, with or vdthout hard labour or solitary confinement ; and 
if a male under sixteen, with or without whipping. In some few 
cases the penal servitude is fourteen years, instead of for life. 
24 & 25 Vic, c. 97, ss. 1-8. . ,,■ 1^ 

3. Q. What is the offence, and how pumshable, ot setting tire 
to, casting away, or destroying a ship, to the prejudice of the 
owners or underwriters ? 

A. Felony, punishable by penal sei-vitude for life or not less 
than five years, or imprisonment not exceeding two years, with or 
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without hard labour or solitary confinement ; and if a male under 
sixteen, with or without whipping. 24 & 25 Vic, c. 97, s. 43. 

4. Q. Of what crime is a person guilty who maliciously sets 
fire to a place of worship ? What is the punishment, and by virtue 
of what statute ? 

A. Felony. Penal servitude for life, or not less than five years, 
or imprisonment not exceeding two years, with or without hard 
labour or solitary confinement ; and if a male under sixteen, with 
or without whipping. 24 & 25 Vic, c 97, s. 3. 

5. Q. Is there any, and what, pimishment for persons negli- 
gently setting fire to houses ? 

A. Under 6 Anne, c 13, s. 3, and 12 Geo. HI., c. 73, s. 35, 
penalties are imposed upon servants who, through negligence or 
carelessness, fire any houses or buildings. The master is also liable 
to an action for damage done by fire, begun by the negligence of 
himseK or his servants. FUUterr. Phippard, 11 Q. B., 357 ; Vaughan 
V. Taff Valley Railway Company, 3 H. & N., 743 ; Addison on Torts, 
210, 2nd ed. 

6. Q. State the nature of the offence of pulling down fixtures 
to a dwelling-house by a tenant for years. 

A. It is a misdemeanour. 24 & 25 Vic, c 97, s. 13. 

7. Q. Is it a criminal offence maliciously to destroy or damage 
trees or underwood, and under what statute ? 

A. For the first offence the offender may be prosecuted before 
justices, and the punishment is imprisonment and hard labour not 
exceeding three months, or a fiue not exceeding £5. The second 
offence is punishable by imprisonment and hard labour not ex- 
ceeding twelve months. The third offence is a misdemeanour, 
punishable by imprisonment not exceeding two years, with or 
without hard labour or solitary confinement ; and if a male im.der 
sixteen, with or without whipping. 24 & 25 Vic, c 97, s. 22. 

8. Q. Is it an offence to kUl, wound, or maim cattle, and under 
what statute ? 

A. It is felony. Penal servitude, not exceeding fourteen or less 
than five years, or imprisonment not exceeding two years, with or 
without hard labour oi* solitary confinement. 24 & 25 Vic, c 97, 
B. 40. 



{g) Piracy. 

1 . Q. "What is piracy, and when is it a capital offence ? 

A. It is robbery and depredation on the high seas, which, if 
committed on land, would have amounted to felony there ; such 
depredation being committed by persons not authorised by any 
sovereign state, or having commission from different sovereigns at 
war with one another (Wheaton, Int. Law, 246, ed. 1864). It is 
not,[in general, punishable capitally, but by penal servitude for bfe, 
or not less than five years, or imprisonment, with or without hard 
labour, not exceeding two years. 4 Steph. Corns., 302, 5th ed. 
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(h) Bigamy. 

1 . Q. What is bigamy ? 

A. lia, married person, during the life of the former husband or 
wife, marries another, whether the second marriage takes place in 
England or Ireland, or elsewhere, he or she is guUty of felony as 
a bigamist. The punishment is penal servitude, not exceeding 
seven years or less than five, or imprisonment not exceeding two 
years, with or without hard labour. 24 & 25 Vic, c. 100, s. 57. 

2. Q. In what cases may a person marry again during the life 
of a husband or wife, without being liable to the penalties of 
bigamy ? 

A. If the husband or wife shall have been continuously absent 
from such person for the space of seven years immediately pre- 
ceding the subsequent marriage, and shall not have been known 
by such person to be living within that time ; or if the former 
marriage had been previously dissolved or declared void by a 
Court of competent jurisdiction, a subsequent marriage during the 
life of such husband or wife does not involve the penalties of 
bigamy (4 Steph. Ooms., 360). The Act relating to bigamy (24 & 
25 Vic, c. 100, 8. 57) does not apply to any second marriage con- 
tracted elsewhere than in England and Ireland by any other than 
a British subject. 

(i) Forgery, 

1 . Q. Define the offence of forgery, as well at Common Law as 
under the statute. 

A. At Common Law it is defined to be the fraudulent making or 
alteration of a writing or seal, to the prejudice of another man's 
right; or of a stamp, to the prejudice of the revenue. It is by 
Common Law a misdemeanour only. There is no general definition 
given by statute, but 24 & 25 Vic, c. 98, makes it felony to forge 
the great seal, privy seal, or sign manual; also any stamp, ex- 
chequer bill, bank-note, bill of exchange, and a variety of other 
■documents. It is also made felony to have forged documents in 
one's possession without lawful excuse. 4 Steph. Corns., 226, 
5th ed. 

, 2. Q. Is drawing or accepting a bill of exchange in the name 
of a firm, after its dissolution, a forgery ? 

A. This would be forgery, if done with intent to defraud. ZJ. v. 
Rogers, & C. «& P., 629. 

3. Q. What is the offence of forging or altering deeds, bonds, 
or other writings obligatory, or the handwriting of any witness 
thereto, with intent to defraud, and how is such offence punish- 
able? 

A. It is felony, punishable by penal sei-vitude for life, or not less 
than five years, or imprisonment not exceeding two years, with 
or without solitary confinement. 24 & 25 Vic, c. 98, a. 20. 
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4. Q. What is the offence, and how punishable, of acknow- 
ledging recognisances, or bail, or cognovits, or judgments, before 
any Court or Judge, in the name of another person, without lawful 
authority ? 

.4. It is felony, punishable by penal servitude, not exceeding 
seven or less than five years, or imprisonment not exceeding two 
years, with or without hard labour or solitary confinement. 24 & 
25 Yic, c. 98, s. 34. 

5. Q. What is the offence of personating the owner of stock 
or other public funds, and thereby transferring, or endeavouring 
to transfer, such stock or funds ? 

A. rt is felony, punishable, at the discretion of the Court, with 
penal servitude for life, or not less than five years, or imprisonment 
not exceeding two years, with or without hard labour or solitary 
confinement. 24 & 25 Vic, c. 98, s. 3. 

' 6. Q. Of what crime is a person guilty who forges a transfer 
of stock transferable to the Bank of England, or of the stock of a 
body corporate or company, with intent to defraud ? And under 
what statute is it punishable ? 

A. Telony. 24 & 25 Vic, c 98, s. 2. 

7. Q. Will the alteration of a genuine instrument amount to 
forgery, and, if so, under what circumstances ? 

t j4. It will, if .by the alteration a new operation is given to an 
instrument, and if done fraudulently. Thus, altering a bUl for 
£10 to one of £50 is forgery; also making a lease of the 
manor of Dale appear to be a lease of the manor of SaU, by 
changing the D to S. 1 Hawk., c 70, s. 2 ; Arch. Cr. PI. & Ev., 
(485i Wthed. 

8. Q. Is it felony or misdemeanour (state which) to forge or 
alter an exchequer bill or exchequer bond, and under what 
.statute ? 

A. It is. felony, if done with intent to de&aud. 24 & 25 Vic, 
e. 98, 8. 8. 

9. Q. Is it any, and what, offence to make, accept, or indorse a 
-bill or note, as by procuration, without authority ? 

A. It is felony, if done knowingly. Ibid., s. 24. 

10. Q. What is the offence of forging a power of attorney for 
the tranfer of stock, and how may it be punished ? 

^. It is felony, if done knowingly. Penal servitude for hfe or 
.not less than five years, or imprisonment not exceeding two years, 
with or without hard labour or solitary confinement. Ibid., s. 2. 

11. . Q. If a letter addressed to J. Wilson, London, containing 
a bUl of exchange made specially payable to J. Wilson, should by 
a mistake be delivered to a person of the same name, would the 
indorsement of the bill by that person, knowing that it was not 
intended for him, amount to forgery f 

A. This would be forgery. Mead v. Young, 4 T. E., 28. 

12. Q. If a man draw a bill of exchange on a fictitious person, 
and accept the bill in the name of such person, is that an offence, 
and, if go, of what character ? 
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. :4. It is a forgery and a felony. Arcli. Cr. PL & Ev., 485, 
15tlied. 

13. Q. Ib it any offence to obliterate or alter the crossing of a 
plieq[ue ? .... 

A. It is felony, if done with intent to defraud. 24 & 25 Vic, c. 
98, s. 25. 

14. Q. What is the offence of altering deeds or bonds? 

A. It is felony, if done with intent to defraud. Ibid, s. 20. 

15. Q. In an indictment for forging a banker's cheque or a 
post-office order, how would you describe the forged document so as 
to make it a statutable felony ? 

A. It is now sufficient to describe the instrument by any name 
pr designation by which the same may be usually tiown, with- 
out setting forth any copy or fac simile thereof, or otherwise 
describing it or the value. 24 & 25 Vic, c. 98, s. 42. Tho " a 
certain cheque for the payment of £50 " would suffice. Arch. Or; 
PI. & Ev., 483, 15th ed. 

16. Q. What is the ordinary evidence required to prove guilty 
knowledge in uttering a forged instrument ? 

A. Prove the forgery, such as the alteration of the instrument. 
Also that the forgery was concerning the instrument mentioned in 
the indictment. The intent to defraud must also be proved. The 
uttering, disposing of, and putting off the instrument should also 
be proved when charged in the indictment, which is always advis- 
able lest proof of the forgery should fail. Also that the uttering 
was with intent to defraud and well knowing the instrument to be 
forged. Arch. Cr. PI. & Ev., 485. The handwriting may now be 
proved by comparison. 28 Vic, c. 18, s. 8. 

17. Q. Are there any cases in which forgery is punishable with 
death? ' 

A. It is in no ease capital. The punishment is penal servitude 
. for life, fourteen, seven, or five years (varying" with regard to the 
different documents mentioned in 24 & 25 Vic, c. 98) ; or imprison- 
ment not exceeding two years, with or without hard labour or soli- 
tary confinement. 4 Steph. Corns., 227, 5th ed. 

18. Q. Can an indiefanent for forgery be maintained in a case 
where it is shown that no such person as that whose name appears 
upon the instrument exists ? 

A. Yes, it may, if done with intent to defraud. Supra. 



U) Perjury. 

1 . Q. Describe the offence of perjury, and state by how many, 
witnesses the offence must be proved. 

A. It is a crime committed when a lawful oath is administered by 
any that has authority to any person in any judicial proceeding who 
swears absolutely and falsely in a matter material to the issue. 
Perjury must in general be proyed by the oaths of two witnesses, 
but if the assignment of perjury is directly proved by one, and con- 



96 CRIMINAL LAW. 

firmed by written documents, this it seems would be sufficient {Beg. 
V. Boulter, 2 Den. 0. C, 396), and if the perjury consist in the 
defendants having sworn contrary to what he had before sworn, 
this is not within the general rule. iJ. v. Knill, 6 B. & Aid., 
292. 

2. Q. What is necessary to constitute perjury ? 

A. The requisites are — 1. That the oath be taken in a judicial 
proceeding. 2. It must be taken before a competent jurisdiction. 

3. That part of the oath upon which the perjury is assigned must 
be material to the matter then under the consideration of the Court. 

4. The matter sworn must be either false in fact,- or "if true, the 
defendant must not have known it to be so. 6. The false oath 
must be taken deliberately and intentionally. Arch. Or. PI. & Ev., 
708, 15th ed. 

3. Q. Can a person be convicted of perjury where he has sworn 
only to his belief of the fact ? 

A. He may be convicted where he has sworn that he believes a 
fact to be true which he must know to be false. Per Lord Mans- 
field in £. V. Fedlei/, 1 Leach, 327. 

4. Q. What has been substituted by the legislature for a volun- 
tary oath ? Before whom may such substituted proceeding be taken ? 
What is essential to its validity ? and what offence is committed by 
stating therein what is untrue in any material particular ? 

A. A statutory declaration has been substituted by 5 & 6 Wm. 
IV., c. 62, s. 13. It may be taken by a Justice of the Peace or 
other person by law authorised to administer oaths. If taken by a 
justice, it must be respecting no matter in which he had jurisdiction. 
The offence is a misdemeanour, punishable by fine or imprisonment, 
or both. 

5. Q. What is subornation of pferjury, and the necessary 
proofs, and the punishment for it ? 

A. It is the procuring another to take such a false oath as con- 
stitutes perjury in the principal. Prove the perjury committed by 
production of the conviction, and also giving evidence of identity. 
Prove also that the defendant solicited or procured the oath to be 
made, knowing the same to be false. Arch. Cr. PI. & Ev., 718, 
15th ed. 

6. Q. What number of witnesses is necessary to obtain a con- 
viction for perjury? Does the number vary, and tmder what 
circumstances ? 

A. See supra, 1. 

7. Q. An indictment for perjury having been committed in an 
answer in chancery, is it necessary to prove the handwriting of the 
defendant, and, if so, for what reason ? 

A. The handwriting must be proved, or that the party was sworn 
to it. This strict proof is required, because the oath is gist of the 
indictment. It must also be proved that the name subscribed in 
the jurat is the name of the person who administered the oath. 
The answer itself must also be produced. Arch. Cr. PI. & Ev., 
214, 15th ed. 
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8. Q. What is the punishment of a person convicted of perjury 
by the Common Law and by statute ? 

A. At Common Law the punishment is fine and imprisonment, 
at the discretion of the Court. By statute it is penal servitude for 
any term not exceeding seven years nor less than five. The judge 
may also require the offender to find sureties to keep the peace and 
be of good behaviour for a further period. 20 & 21 Vic, c. 3 ; 
27 & 28 Vic, 0. 47, s. 2. 

9. Q. If a man be convicted of perjury, what effect will it have 
upon him as a witness ? 

A. He may be caUed as a witness, but the conviction will of 
course seriously affect the credit of his testimony. 6 & 7 Vic, 
c 85, s. 1. 



(fc) Conspiracy. 

1 . Q. Define a conspiracy, and state in what cases an indictment 
for conspiracy is the proper proceeding. 

A. It is a combination or agreement between several persons to 
carry into effect a purpose hurtful to some individual, or to particular 
classes of the community, or to the public at large. It is a mis- 
demeanour. (4 Steph. Corns., 318, 5th ed.) If the object of the 
conspiracy is felonious, and is actually accomplished, the conspiracy 
is merged in the felony, and an indictment will not lie for con- 
spiracy. 

2. Q. What is the mode of proceeding against persons who 
combine to advance the rate of wages or decrease the quantity 
of work ? 

A. Mere agreement between workmen for effecting these purposes 
in a peaceable manner, and without threats or intimidation, do not 
subject them to prosecution or indictment for conspiracy, 22 Vic, 
c, 34 ( Wood, appellant, v. Bowron, respondent, 36 L. J., N, S., M. C, 5.) 
But if threats or intimidation be used, or the combination be with 
a view of using imlawful means, they may be indicted under Act 
6 Gf^eo. IV. c 129. 

3. Q. Husband and wife are indicted, together with a third 
party, for conspiracy, the latter is acquitted : can the two former, or 
either of them, be convicted ? GUve the reason for your answer. 

A. The husband and wife cannot be convicted for conspiring 
together alone, because in law they are one person, and there must 
be two for conspiracy. Arch. Cr. PI. & Ev., 813, 15th ed. 

4. Q. In what cases can one person only be indicted for a con- 
spiracy, and what averment is required ? 

A. In those cases where the one person has conspired with 
persons to the jurors unknown, the iadictment must charge him 
with conspiring with others who have not appeared, or who are 
since dead. Arch. Cr. PI. & Ev., 813, 9th ed. 

5. Q. Can an indictment for conspiracy be supported, although 
the object for which it was entered into be not effected ? 
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A. Yes, it may, because the offence consists in tlie guilty com- 
bination. If, however, the act has been done, it is usual to charge 
it in the indictment £. v. Gill, 2 B. & Aid., 204 ; Arch, Or., PL 
&Ev., 811. 

6 Q. If two persons are indicted for conspiracy, and one is 
'found by the jury to be a lunatic, what will be the consequence to 
those two peTsons respectively ? 

A. They will both be acquitted, because as to the lunatic, his 
lunacy would be a defence. There can be, therefore, no conspiracy, 
as two must conspire. 

(I) Libel and Slander. 

1. Q. What is a libel ? 

A. A defamatory libel is a malicious defamation expressed in 
print, writing, or by signs, tending to injure the reputation of 
another, and exposing him to public hatred, contempt, or ridicule. 
A seditious libel is if a man curse the Queen or Government, or 
give out scandalous stories concerning her, or do anything that 
may lessen her esteem. Libels are misdemeanours. 2 Selwyn's 
N. P., 1049, 12th ed. 

2. Q. Is it necessary, in order to constitute a libel, that any- 
thing criminally or morally wrong should be imputed to the party? 

A. No ; such words are not actually necessary, though it will be 
found that in most cases they are present. Any words exposing a 
man to ridicule will amount to a libel, and it is obvious that many 
words may have this effect without imputing criminality or immo- 
rality. Thus, to call a man " an itchy old toad " is a libel. Now 
being such an animal cannot be immoral or criminal, besides it is, 
impossible. The term is one of contempt and ridicule. 2 Selwyn's 
N.P., 1050, 12th ed. 

3. Q. Can a libeller be prosecuted criminally as well as civilly, 
and why ? 

A. A libel being merely a misdemeanour, both criminal and civil 
proceedings may be taken. See supra, 70. 

4. Q. Is the truth of a libel a defence to a criminal prosecu- 
tion? 

A. Until the present reign it used to be a maxim that " the 
greater the truth the greater the libel." But, by 6 & 7 Vic, c. 96, 
8. 6, it is enacted, that, in an indictment for a defamatory libel, the 
defendant, in addition to the plea of not guilty, may plead the truth 
of the libel, together with an allegation that it was for the public 
benefit that the matters charged should be published. This Act 
does not extend to a seditious libel, which can never be for the 
public benefit. 

5. Q. On a trial for libel, what are the respective functions of 
the Judge and jury ? 

A. It is the duty of the Judge to decide questions relating to the 
evidence ; thus it is for him to say whether a communication is 
privileged. But the jury are to determine whether the communi- 
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cation was made bond fide. The jury may give a general verdict, 
and are not bound to follow the direction of the Judge on proof of 
the publication and inuendos. But the Judge may, according to 
his discretion, give his opinion as to the matter in issue. (Fox's 
Libel Act, 32 Geo. III., c. 60.) This statute is declaratory of the 
Common Law. Broom's Corns., 929, 4th ed. 

fi. Q. Can verbal slander be prosecuted criminally ? 

A. As a general rule, words spoken cannot form a ground of 
prosecution, but there are exceptions, as mentioned in the next 
answer. 

7. Q. State some cases in which an indictment wiU He for words 
spoken. 

A. Any contemptuous or contumacious words spoken to the 
Judges of any Courts in the execution of their office are indictable. 
So also are slanderous words used by a defendant to a magistrate. 
Obscene communications when made before a large assembly, and 
when there is a clear tendency to produce immorality, are also 
indictable. So are words denying the Holy Trinity, if spoken by 
a person educated in, or having made profession of, the Christian 
religion. 1 Eussell on Crimes, 250, 4th. ed. 

(m) Miscellaneous Offences. 

1. Q. What proceedings can be taken against a person acting 
as an attorney, and receiving fees, not being duly qualified ? 

A. If an attorney practises without a certificate he is liable to a 
penalty of £50, which may be recovered from him at the suit of 
the Attorney or Solicitor General, or other officer of the stamps. 
37 Geo. m., c. 90, s. 30. If the person acting is unqualified, he 
may be proceeded against by attachment for contempt of the Court 
in which he practises. Also he may be sued for a penalty of £50 
by the Incorporated Law Society, with the sanction of the Attorney- 
General. 23 & 24 Yic, c. 127, s. 26. Also he may be indicted for 
a misdemeanour. 1 Chitty's Archbold, 66, 72, 1 1th ed. 

2. Q. What is a common nuisance, and how are persons prose- 
cuted for it ? Can a private as well as a public nuisance be indicted ? 

A. It is defined by Blackstone to be an ofi'ence "against the 
public order and economical regimen of the State, being either 
the doing of a thing to the annoyance of all the King's subjects, 
or the neglecting to do a thing which the common good requires." 
Such would be obstructions to highways or public rivers. The 
method of prosecution is by indictment at Common Law, or by 
information in Equity at the suit of the Attorney- General. The 
remedy for a private nuisance is by action or abatement. A com- 
mon nuisance may also be abated by an individual so far as is 
necessary for the exercise of his right. Broom's Coms., 224, 903, 
3rd ed. 

3. Q. How is a nuisance redressed, and is the remedy the same 
in aU cases ? If a statute enact that the erection of any building 
within certain limits shall be deemed "a common nuisance," and 
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also give a summary remedy before magisirates, must the offender 
be proceeded against summarily, or would he be subject to an 
indictment for the nuisance ? 

A. See the previous answer as to obtaining redress. In the case 
put, the offender may be indicted for the nuisance. R. v. Gregory, 
5 B. & Ad., 555. 

4. Q. In an indictment for a nuisance, can the prosecutors be 
compelled, and by what means, to deliver to the defendant a 
particular of the acts of nuisance intended to be relied upon ? 

A. If the count in the indictment is general, the defendant is 
entitled to have particulars of the specific charges against him. 
The proper course is to apply to the prosecutor for the particulars, 
and if not delivered, the accused should apply to the Court to put 
off the trial. This the Court will do until the particulars have 
been delivered. {R. y. Hodgson, Z G. & 7., 4:22.) A similar appli- 
cation may be made in cases of embezzlement and conspiracy. 

5. Q. If a person be indicted for corrupting a voter, is it neces- 
sary to prove that the bribe was accepted, and is the intention to 
perform the corrupt contract essential to be proved ? 

-4. If a person offer or promise to any voter any money or valu- 
able consideration to induce him to vote or refrain from voting, he 
shall be deemed guilty of bribery. Proof of the acceptance of 
the bribe is therefore unnecessary as against the person offering 
it — and a voter is deemed guilty of bribery for contracting to vote 
corruptly, irrespectively of his intention. 17 & 18 Vic.,c. 102. 

6. Q. "What is sacrilege ? 

A. It is the breaking and entering any church, chapel, meeting- 
house, or other place of divine worship, and committing any felony 
therein ; or, being in such place, committing any felony therein, 
and breaking out of the same. 24 & 25 Vic, c. 96, ss. 60 — 52. 
It is punishable as burglary. 

7. Q. What act constitutes the offence of simony, and what is 
the punishment either to the patron or the clerk, and is there any 
exception in favour of any, and what, persons, and on what condi- 
tion ? 

A. As to what is simony see supra, vol. 1, 174, No. 8. The giver 
and taker of the benefice forfeit two years' value of the benefice, 
one moiety to the Crown and the other to anyone who will sue for 
the same. The presentation is to be void, and the presentee is to 
be rendered incapable of ever enjoying the same benefice, and the 
Crown shall present for that turn. There is an exception in favour 
of an innocent patron if the presentee dies without being convicted 
of the simony. 31 Eliz., c. 6 ; 1 W. & M. c. 16 ; 12 Anne, St. 2, 
c. 12 ; 3 Steph. Coms., 77, 5th ed. 

8. Q. What is a forcible entry and detainer, and how punished ? 
A. It is violently taking, or, after an unlawful taking, violently 

keeping possession of lands and tenements, with menaces, force, 
and arms, and without the authority of law. It is a misdemeanour, 
punishable by imprisonment, and ransom at the Queen's pleasure. - 
4 Steph. Corns., 336, 5th ed. 
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9. Q. What is the mode of proceeding when a party, who Ki 
been challenged to fight, desires to prosecute his opponent ? 

A. He should indict the offender for the misdemeanour. The 
punishment is fine or imprisonment, or both. Arch. Or. PI. & Ev., 
740, 15th ed. 

10. Q. Besides the right of action by a private individual for 
false imprisonment, will an indictment lie as for a criminal offence ? 
and state the reason for your answer. 

A. False imprisonment is a misdemeanour at Common Law, 
therefore it is indictable, and pimishable by fine or imprisonment, 
or both. Ibid., 599. 

11. Q. Is an attorney liable to any, and what, punishment for 
giving notice that criminal proceedings will be taken unless his 
client's demand be settled ? 

A. Any person, and therefore any attorney, who, without any 
reasonable or probable cause, and with menaces, by letter or 
writing, demands any money or property, may be indicted for 
felony under stat. 24 & 25 Vic, c. 96, s. 44. A threat of criminal 
proceedings is a menace within the Act. The words " without any 
reasonable or probable cause," apply to the demand; and it is, 
therefore, immaterial in point of law, whether the accusation be 
true or not, if the jury find that the demand was without reasonable 
or probablejcause. £. v. Robinson, 2 Leach, 749. 

12. Q. State the nature of the offence of champerty, and its 
punishment. 

A. " Champerty " is a bargain between a litigant and a third 
person, whereby the latter agrees to carry on the litigation at his 
own expense, in consideration of a share of the land or other 
matter sued for. This officious intermeddling, or " stirring up of 
suits," is a misdemeanour punishable at Common Law (and also by 
stat. 1 Eichd. II., c. 4) by fine and imprisonment, and by stat. 32 
Henry YIII., c. 9, by a forfeiture of £10. 4 Steph. Com., 317. 

13. Q. What are barratry and maintenance, and is the latter 
ever justifiable ? 

A. Barratry is the frequently inciting and stirring up suits and 
quarrels between the Queen's subjects, either at law or otherwise. 
It is punishable by fine and imprisonment, but if an attorney is 
convicted of the offence, he is liable to penal servitude not exceeding 
seven years or less than five. 12 Geo. I., c. 29. Maintenance is 
an officious intermeddling in a suit that does not belong to one, by 
maintaining or assisting either party, with money or otherwise, to 
prosecute or defend it. It is punishable by fine and imprisonment, 
andby a forfeiture of £10. 32 Henry VIII., c. 9. It is justifiable 
in favour of a relation, servant, or poor neighbour. 4 Steph, 
Corns., 316, 5th ed. 

14. Q. What is an unlawful assembly, a rout, and a riot? 

A. A riot is a tumultuous disturbance of the peace by three 
persons or more, assembling together of their own authority with 
an intent mutually to assist one another in the execution of a 
private enterprise against any who shall oppose them, and after- 
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wards executing it in a violent manner. A rout is a disturbance 
by persons assembling with an intention to do a thing which, if 
executed, would make them rioters. An unlawful assembly is any 
meeting of great numbers of people with such circumstances of 
terror as must endanger the public peace. The punishment for the 
above misdemeanours is fine and imprisonment. Hawk. P.O., b. 1, 
c. 66 ; 4 Steph. Corns., 334, 5th ed. Eioting is a felony, if after 
the Eiot Act has been read, and if the rioters are of the number of 
twelve. 

15. Q. What is the offence of rioters demolishing houses? 
What constitutes a demolition ? 

A. It is a felony. It must appear that some part of the freehold 
was demolished, but a total demolition is not necessary. If the 
demolition is a bond fide assertion of right, it is not within the 
statute. 24 & 25 Vic, c. 97, s. 11 ; Arch. Or. PI. & Ev., 447. 

16. Q. What is the crime that riotous persons incur who 
continue together after they have been legally commanded to 
disperse ? 

A. If they continue together to the number of twelve, it is 
felony, punishable by penal servitude for life, or not less than five 
years, or imprisonment not exceeding three years, with or without 
hard labour or solitary confinement. 1 Geo. I., stat. 2, c. S, s. 1 ; 
7 "W'm. IV. & 1 Vic, c. 91, s. 1 ; Arch. Cr. PI. & Ev., 735, 
15th ed. 

17. Q. How many persons unlawfully assembled to the dis- 
turbance, of the peace wiH constitute a riotous assembly ? 

A. Twelve. See previous answers. 

18. Q. Who may by Act of Parliament command such persona 
to disperse ? 

A. Any one justice of the peace, sheriff, under-sheriff, or mayor 
of a town, may do so. 

19. Q. If, on the sale of real and personal estate, the vendor or 
his agent conceal any instrument material to the title, with a view 
to defraud, of what offence is such vendor or agent guilty, and to 
what punishment is he liable on conviction? 

A. He is guilty of misdemeanour, and liable, at the discretion of 
the Court, to fine or imprisonment for any time not exceeding two 
years, with or without hard labour, or both, as the Court shall 
award. 22 & 23 Vic, c. 35, s. 24. 

20. Q. By what statute is it made a crime in a solicitor to omit 
from an abstract of title any deed or instrument of title ; and what 
punishment would he be liable to on conviction ? 

A. See last answer. 

21. Q. Is a labourer, hired and paid by the week, to do the 
ordinary work on a farm, who, by his master's orders, assists him 
on a Sunday to get in hay made on the farm during the preceding 
week, liable to a penalty under 29 Car. 2, c 7, s. 1, which enacts 
*'that no tradesman, artificer, workman, labourer, or other person 
whatsoever, shall exercise any worldly labour or business of his 
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ordinary calling on the Lord's Day;" and is the master also 
within that Act ? If not, on what ground is he not so ? and is he 
punishable, and to what extent, for ordering the labourer so to 
assist him P 

A. The labourer is within the Act (Mellor, J., duUtante), but not 
the master, the Court of Queen's Bench having decided that a 
" farmer" is not ejusdem generis with " tradesman," and, therefore, 
is not within the Act. The master is, therefore, not punishable. 
Meg. V. Silvester, 33 L. J., M. C, 79. 

22. Q. If a servant takes his master's com, against his orders, 
to feed his master's horses with, does he commit any, and what, 
offence ? 

A. The servant could be punished on summary conviction for 
m.isbehaviour. The punishment is imprisonment, with or without 
hard labour, for not exceeding three months, or the payment of a 
penalty not exceeding £5. 26 & 27 Vic, c. 103. Or his wages 
may be abated, or he discharged from service. Arch. Jus., 1069. 

23. Q. Is giving a false character of a servant a punishable 
oflfence, and if so, what is the peneilty, and how enforced ? 

A. It is punishable, the penalty being £20, enforceable by com^ 
mitment to prison, with hard labour. Oke's Synopsis, 386. A 
master will not be liable to any punishment for giving to a servant 
a false character, unless the same be done voluntarily or in malice, 
merely giving a bad character untruly wiU not render him liable. 

24. Q. If a person maliciously injures a statue in the British 
Museum, what is the nature of the offence committed, and how is 
it punishable ? 

A. Misdemeanour. Imprisonment for any term not exceeding 
six months, with or without hard labour, and if a male under 16, 
with or without whipping. 24 & 25 Vic, c. 97, s. 39. 

25. Q. Under what class does " counterfeitiag the coin of the 
realm " now rank, and by what statute ? 

A. It is now classed as a felony. Formerly it was a treason. 
24 & 25 Vic, c 99. 

26. Q. Of what offence is a prisoner (lawfully committed for 
treason or felony) who breaks prison and escapes, guilty ? And if 
a prisoner be lawfully confined for any inferior charge, what offence 
is the breaking a prison ? To what punishment is the party in 
each case liable ? 

A. In the first case, felony, penal servitude for not more than 
seven nor less than five years, or imprisonment not exceeding 
■two years, with or without hard labour, and with or without soli- 
tary confinement. In the second case, it is an offence punishable 
by fine and imprisonment. Arch. Or. PI., 693. 

27. Q.- What acts of a bankrupt subject him to an indictment, 
and what are the punishments to which a bankrupt may be liable ? 

A. The following acts by a bankrupt, with intent to defraud or 
defeat the rights of his creditors, are misdemeanours, viz: — 

If he does not surrender (having no lawful impediment) and sign 
his surrender, and submit to be examined. 
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Non-discovery and delivery of his property, or omission to dis- 
close the particulars of transfer of any part thereof. 

Eemoval, concealment, or embezzlement of property to the 
value of £10 within sixty days prior to adjudication. 

Not disclosing any false debt proved. 

Fraudulently omitting property from his schedule. 

Concealing, destroying, or mutilating books, deeds, papers, etc., 
or making false entries therein. 

Concealing debts due to him. 

Accounting for his property by fictitious losses or expenses. 

Obtaining goods on credit within three months prior to bank- 
ruptcy, and with intent to defraud, or within the same time im- 
properly disposing of goods unpaid for. 
The punishment is imprisonment for terms not exceeding three 
years. Bankruptcy Act, 1861. 

28. Q. Where an offence created by a statute is, by the same 
statute, made subject to penalties, when is the offence indictable, 
and when are the penalties the only punishment ? Apply your 
answer to the solution of the question — whether it is, ia the 
present state of the law as to attorneys and solicitors, an indictable 
offence to act as such without being admitted, enrolled and other- 
wise duly qualified. 

A. If the statute contain a prohibitory clause, and then after- 
wards a substantive clause ordain a mode of proceeding for a 
penalty different from that by indictment, the prosecutor may not- 
withstanding proceed by indictment upon the prohibitory clause, 
as for a misdemeanour at Common Law, or he may proceed in the 
manner pointed out by the statute. This is the state of the law 
with regard to persons practising as attorneys and solicitors without 
being admitted or enrolled. £. v. JBnchanen, 15 L. J., Q. B., 227. 
But where a clause creates an offence, imposes a penalty, and gives 
a remedy, you must pursue the mode pointed out by the legisla- 
ture. Per Denman, C. J., in H. v. Buchanen. And an indictment 
will not lie. Arch. Gr. PL, 2, 15th ed. 



HI. — Criminal Eesponsibility. 

1. Q. WiU ignorance of the law, in any, and what, case excuse 
a person who has committed an offence ? 

A. Ignorance of fact will be an excuse, but not so ignorance of 
law. Thus, if A, intending to kill a burglar in his house, by mistake, 
kills one of his own family, this is no crime. But if A were to 
meet the burglar afterwards in the street, and, thinking he had a 
right to kUl him anywhere, kills him, this is murder. 4 Steph. 
Corns., 115. 

2. Q. What persons are held in law to be incapable of com- 
mitting crimes, or excused in respect thereof ? 

A. Infants imder seven years of age (see next answer), idiots, 
and lunatics. Also, a married , woman under certain circum- 
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stances, and persons under duress. Wharton's Manual, by Ander- 
son, 265. 

3. Q. At what age are infants amenable to the Criminal Law, 
and is there any, and what, difference in respect of capital crimes, 
common misdemeanours, or other ofiFences ? 

A. Above seven and under fourteen years of age, an infant is 
presumably doli incapax, but if it appears to the Court and jury 
that he was doli capax, he may be convicted and executed. After 
an infant is fourteen, he is presumably doli capax, and has no 
privilege by reason of his non-age. The above only applies to 
treasons and felonies, but, in cases of misdemeanour and other 
minor offenceSj an infant under twenty-one is in some cases 
privileged. 4 Steph. Coms., 108, 5th ed. 

4. Q. In what cases are married women protected from punish- 
ment for criminal offences, and when are they not so protected ? 

A. !£ & married woman commits a crime in the society of or 
by the coercion of her husband, or even in his company, she is 
not guUty, but this protection does not extend to treason, murder, 
manslaughter, which are crimes of the deepest dye. Also, in 
misdemeanours, a wife may be indicted, with her husband, for 
keeping a brothel, this being an offence touching the domestic 
economy in which she has a principal share. In all cases where 
the wife commits a crime without the coercion of her husband, 
she is responsible as a, feme sole. 4 Steph. Coms., 117, 5th ed. 

5. Q. What is the ordinary evidence of the absence of free 
agency on the part of a wife ? 

A. The want of free agency is ordinarily presumed from the 
presence of the husband at the committal of the crime ; but this 
presumption may be rebutted, and it does not exist in the cases 
mentioned in the last answer. 

6. Q. Are there any, and what, compulsions or necessities 
which afford an excuse for committing an offence ? 

A. In addition to that mentioned in the previous answer, sub- 
jection to the legislature may be mentioned. As if an Act of 
Parliament were passed, condemning an accused without trial — a 
proceeding which has many precedents in this country — his execu- 
tion would be morally a crime, but the executioner would not be a 
murderer. Also duress per minas, which induces a fear of present 
death, is in some cases an excuse for committing a crime. 4 Steph. 
Corns., 117, 5th ed. 

7. Q. What proof is reqmsite in order to excuse a person 
from punishment on the ground of insaniiy ? 

A. It must be shown that the accused had not a sufficient 
amount of reason to know that he was doing an act that was 
wrong. But if under an insane delusion, and he appeared to know 
that he was acting contrary to law, and the delusion was that 
he was redressing some supposed grievance, or producing some 
public benefit, he wiU be guilty. Nor wiU he be exempted by being 
under an insane delusion as to facts ; provided the supposed facts, 
if real, would not have justified the act ; but, on the other hand, 



106 CEIMINAL LAW. 

he will be exempted by such delusion, where the facts, if real, 
would have justified the act. M'Naghten's Case, 10 01. & F., 
200. Broom's Corns., 872, 3rd ed. 4 Steph. Corns., 113, 6th ed. 

8. Q. What is the precise operatiou of drunkenness upon the 
commission of crimes ? 

A. It is an aggravation of the offence and is no excuse. The law 
of this country will not allow a man to privilege one crime by 
another. 4 Steph. Corns., 114, 5th ed. 



IV. — Sinds and Degrees of Offenders. 

1 . Q. What is the distinction between a principal in the first 
and a principal in the second degree ? 

A. The principal in the first degree actually perpetrates the 
crime, but, in the second, is present aiding and abetting the fact to 
be done. See next answer. 4 Steph. Com., 122, 5th ed. 

2. Q. What Mnd of presence at the commission of an offence is 
deemed sufficient to constitute a principal ? 

A. The presence need not be an actual standing by within sight 
or hearing, but may be constructive, as when one commits a robbery 
or murder, and another keeps watch or guard. Also, in murder, a 
man may be a principal by preparing and laying the poison, or 
persuading another to drink it. Ibid., 123. 

3. Q,. What is the difference between a principal in an offence 
and an accessory ? 

A. They differ in that the principal is the chief actor in an 
offence, or in some way present, but an accessory is one who is in 
some way connected with it either before or after the fact. See 
below. 

4. Q. What is an accessory either before or after the fact ? 

A. An accessory before the fact is one who, though absent, pro- 
cures or counsels the crime. Thus, if A advises B to Trill C, and B 
does it in A's absence, he is an accessory. One after the fact is, 
where knowing a felony has been committed, he receives, relieves, 
comforts, or assists the felon. Thus, if X were to lend B a horse 
to enable him to escape, he would be an accessory after the fact. 
4 Steph. Com., 127, 5th ed. 

5. Q. Are there any crimes in which there cannot be accessories 
lefore or after the fact? if any, give examples. 

A. There are no accessories before or after the fact in treason, 
propter odium delicti, nor in misdemeanours, because the law de mini- 
mis non curat. In manslaughter there can be no accessories lefore 
the fact, because the crime is in its nature sudden and unpre- 
meditated. 4 Steph. Com., 124, 5th ed. 

6. Q. State the distinction between felonies and misdemeanours 
as to principals and accessories ? 

A. See last answer. 
.7. Q. In. cases of concealment of birth can there be accessories ? 
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A. The concealment is a misdemeanonr which does not admit of 
accessories. 24 & 25 Vic, c. 100, s. 60. 

8. Q. Can an accessory before the fact be tried and convicted if 
the principal has been acquitted or has not been brought to trial ? 

A. Under 24 & 25 Vic, c 94, s. 2, an accessory before the fact 
may be indicted as a substantive felon, whether the principal shall 
or shall not have been convicted, or shall or shaU not be amenable 
to justice. The punishment is the same as that of an accessory 
before the fact. 

9. Q. If indicted as a principal, can he be convicted, being only 
an accessory ? 

A. By statute 24 & 25 Vict. c. 94, an accessory (before or after 
the fact) " may be indicted, tried, and convicted in all respects as if 
he were a principal felon ;" that is to say, he may be convicted — of 
being an accessory — irrespective of the conviction of the principal. 
But, unless indicted under that act, he cannot upon an indictment 
as principal be convicted as accessory. Separate counts — against 
him — as principal and accessory are, however, permissible in the 
same indictment ; and, being acquitted on one, he may be convicted 
on the other. lieff. v. Pulham, 9 C. & P., 281. 

10. Q. Can an accessory after the fact be so proceeded against 
and convicted ? 

A. Yes; sections of the same statute contains an analogous 
provision as to accessories after the fact. The punishment of such 
accessories is imprisonment not exceeding two years, with or without 
hard labour. The Court may also require the offender to enter into 
recognisances to keep the peace. 24 & 25 Vic, c. 96, s. 4. 



V. — Criminal Procedmre. 
{a) Courts and their Jurisdiction. 

1 . Q. Which is the supreme Court of Criminal Jurisdiction in 
England ? 

A. The High Court of Parliament. 4 Stephens, 379. 

2. Q. Mention the principal Courts of Criminal Jurisdiction ? 
A. They are — the High Court of Parliament, which is the 

Supreme Court in the kingdom, not only for the making, but also 
for the execution of laws, by the trial of great offenders in the 
method of parliamentary impeachment. The Court of the Lord 
High Steward of Great Britain, which is instituted for the trial 
during the recess of Parliament, of peers or peeresses indicted for 
treason or felony, or misprision of either. The Court of Queen's 
iBench, into which aU indictments from all inferior Courts may be 
removed by writ of certiora/ri. The High Court of Admiralty, which 
has jurisdiction (though it is seldom exercised) over all crimes com- 
mitted upon the sea. The Courts of Oyer and Terminer and General 
Gaol Delivery f i.e., the Judges of Assize. The Central Criminal 
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Court and Police Courts in London; and the Quarter and Petty 
Sessions of Justices. Steph. Com., Book vi., chap. xiv. 

3. Q. To which of the four superior courts is the jurisdiction 
over crimes and misdemeanours confined ; and by what different pro- 
ceedings is the jurisdiction chiefly put into motion ? 

A. To the Court of Queen's Bench. Proceedings in it are 
jisually taken by iadictment or by information. 

4. Q. How are peers tried, charged with felony or misdemeanour 
respectively ? 

A. Whilst Parliament is sitting, they are tried by impeachment, 
which lies against a peer for any crime. During the recess, treason 
or felony by a peer is tried before the Court of the Lord High 
Steward of Great Britain, to which all the peers, entitled to sit and 
vote, are summoned. 7 Wm. III., c. 3. An indictment is first 
found in the Queen's Bench, and it is removed by certiormi. In- 
dictments for misdemeanour are tried in the Queen's Bench. 4 Steph. 
Com., 382, 5th ed. 

5. Q. Which are the Courts at which indictable offences are 
usually tried in each coxmty, and how often are they respectively 
held? 

A. The Courts of Oyer and Terminer and General Gaol Delivery. 
They sit twice a year, viz., at the Spring and Summer Circuits, 
but in mauy counties there is also a winter gaol delivery. 

6. Q. Of what description are the Commissions of the Judges ? 
A. The judges sit by virtue of four commissions — that of the 

peace, oyer and terminer, gaol delivery, nisi prius. By virtue of 
the second and third they try all treasons, felonies, and misde- 
meanours committed within the county and prisoners who may be 
in gaol. 4 Steph. Corns. 395. 

7. Q. To what counties does the jurisdiction of the Central 
Criminal Court extend ? Who are the judges that constitute that 
court? 

A. London and Middlesex and the suburban parts of Essex, 
Kent, and Surrey. The judges are, the Lord Mayor of London ; 
the Lord Chancellor ; the Judges of the Courts at Westminster ; 
the Judge of the Admiralty ; the Dean of the Arches ; the Aldermen 
of London ; the Recorder and Common Serjeant of London ; the 
Judge of the Sheriff's Court there ; any ex-Lord Chancellor or 
Judge of any of the superior Courts at Westminster, and such others 
as the Crown shall appoint. Ibid., 396. 

8. Q. Before what Court are offences committed at sea to be 
tried ? 

A. Before the Central Criminal Court, or before any justices of 
assize, oyer and terminer, or gaol delivery. The jurisdiction of the 
Admiralty, though disused, is not taken away, 4 Steph. Coms., 
392. 

9. Q. In whose name are prosecutions carried on ? 
A. In the name of the Queen. 

10. Q. State the several modes of proceeding against criminal 
offenders. 
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A. They are by presentment, such as inquisition by a coroner's 
jury; 2, indictment; 3, information. 4 Steph. Corns., 438, 
5th ed. 

11. Q. What is the nature and jurisdiction of the Court of 
Quarter Sessions ? 

A. It is a Court held in every county before two or more justices 
of the peace. By 34 Edw. III., c. 1, they can try all felonies and 
trespasses committed within the county. But it is now provided 
that they shall not try any prisoner for treason, murder, or capital 
felony ; nor for any felony which, when committed, not previously 
convicted of felony, is punishable with penal servitude for life ; 
nor for any of the offences enumerated in 5 & 6 Vic, c. 38 (see 
below). The Court has no jurisdiction to try agents, trustees, 
bankers, or factors, under 24 & 25 Vic, c 96. 

12. Q. When is the Court of Quarter Sessions held ? 

A. In the first week after the 11th October, the first week after 
the 28th December, the first week after the 31st March, and the 
first week after the 24th June (11 Geo. IV. and 1 Wm. IV., c. 70, 
s. 35). In Middlesex, there are two sessions every month. 

13. Q. Are the powers of the quarter sessions in the district of 
the Central Criminal Court restricted in any, and what, respects ? 

A. They are subject to the power conferred by 4 & 5 Wm. IV., 
c. 36, of removal of indictments by certiorari to the Central 
Criminal Court. 

14. Q. Mention some of the crimes over which the quarter 
sessions has no jurisdiction, by virtue of 5 & 6 Vic, c. 38. 

A. They are — 1. Misprision of treason; 2. Offences against the 
Queen's title, prerogative, or government ; 3. Offences subject to 
prcermmire; 4. Blasphemy, and offences against religion; 5. Ad- 
ministering or taking unlawful oaths ; 6. Perjury, or subornation 
of perjury; 7. Forgery; 8. Unlawfully and maliciously setting fire 
to crops, wood, etc ; 9. Bigamy, and offences against the laws 
relating to marriage ; 10. Abduction of women and girls; 11. Con- 
cealment of birth; 12. Offences against the bankrupt laws; 13. 
Libel; 14. Bribery; 15. Combination and conspiracy; 16. Stealing 
or injuring records or documents of title. 

15. Q. May all misdemeanours be tried at quarter sessions? 
A. See the previous answer. 

16. Q. How many justices of the peace must be present to 
hold a Covirt of Quarter Sessions ? 

A. Two or more must be present, one of whom must be of the 
quorum. 4 Steph. Coms., 397, 5th ed. 

17. Q. State at what period the last general Act of Parliament 
for the regulation of trials at quarter sessions was passed ? 

.4.11 Geo. rV. and 1 Wm. IV., c 70, s. 35 ; 5 & 6 Vic, c 38. 

18. Q. Are any, and which, of the decisions of the justices at 
quarter sessions liable to be reviewed in any, and which, of the 
Courts at Westminster, and how ? 

A. As a general rule, all orders of the Court of Quarter Sessions 
may, unless guarded against by particular statutes, be removed 
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into the Court of Queen's Bencli for the purpose of review, and 
be there either quashed or confirmed. 4 Staph. Corns., 399. 

19. Q. What is the nature of the jurisdiction of justices of the 
peace ? 

A. It is ministerial and judicial. Their ministerial functions 
consist in receiving information or complaints for indictable offences 
(triable at the quarter sessions or assizes), and also for offences or 
matters triable in a summary way — causing the party to appear 
either by summons or warrant, and taking the examinations and 
bail, or committing for trial. 'Shxsa judicial functions consist in the 
trial of offenders at the general or quarter sessions, the hearing and 
adjudicating upon informations out of such sessions for summary 
offences, and upon complaints for non-payment of money for wages, 
parochial rates, etc. ; disputes between master and servant, land- 
lords and tenants, between members and oflB.cers of friendly societies, 
and many other cases mentioned below. Oke, 5, 9th ed. 

20. Q. What is the property-qualification of a justice of the 
peace for a county, and by whom and how is he appointed or re- 
naoved, and if, after his appointment, he ceases to be qualified, can 
he nevertheless continue to act ? 

A. He must have an estate for life, or some greater estate, or an 
estate for years, determinable on lives, or for a certain term 
originally created for twenty-one years or more, in lands in 
England or Wales of the clear yearly value of £100, over and above 
incumbrances, and rents and charges payable thereout. If the 
estate is reversionary, it must be £300 a year 18 Geo. II., c. 20, 
s. 1. They are appointed by the Crown through the Lord Chan- 
cellor. Their office is determinable — 1. By the demise of the 
Crown. 2. By express writ under the great seal. 3. By a writ of 
supersedeas, suspending their power. 4. By a new commission. 
5. By accession to the office of sheriff. 2 Steph. Coms., 668, 5th 
ed. As to the latter part of the question, see next answer. 

21. Q If a magistrate have not taken the proper oaths, or be 
not otherwise duly qualified, are his acts void, or what is the conse- 
quence of his acting ? 

A. They are not absolutely void, therefore persons seizing goods, 
under a warrant of distress, signed by a justice who had not taken 
the oaths at the general sessions, nor delivered in the certificate 
required, are not trespassers. Margate Pier Company v. Hannam, 3 
B. & Aid., 266. 

22. Q. By what authority do justices of the peace exercise 
jurisdiction in criminal matters ? State some recent statutes regu- 
lating their proceedings. 

A. By special commission under the great seal, the form of which 
was settled by the judges in 1590.. This appoints them to keep the 
peace in the county named, and any two of them may enquire of and 
determine felonies and other misdemeanours in the county. The fol- 
lowing statutes regulate their proceedings ; 11 & 12 Vic, cc. 43, 44. 

23. Q. WUl an action or information lie against a magistrate 
for a mistake in law ? 
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A. The general rule is, that if a justice has jurisdiction over the 
subject matter laid before him and acts judicially, he is not liable to 
an action for any act done within it, however erroneous the conclu- 
sions at which he arrives may be. But, where he has not jurisdic- 
tion, or exceeds it, he will be liable. Oke, 33, 9th ed. ; 11 & 12 
Vic, c. 44. An information will not lie for mere mistake in law. 

24. Q. In case of an action against a magistrate for malfea- 
zanee in the execution of his office, towards a party brought before 
him, to what notice of the intended proceedings is he entitled ? 

A. He is entitled to one calendar month's notice, in writing, to 
be delivered to him or left at his usual place of abode by the 
intended plaintiff. Upon the back of the notice must be indorsed 
the name and place of abode of the party intending to sue, and 
also the name and place of abode of his attorney or agent. The 
period of limitation is six months from the act complained of. 1 1 
& 12 Yic, c. 44. ss. 8, 9. 

25. Q. It is frequently enacted in statutes that magistrates may 
do certain acts in execution of such statutes ; is it discretionary or. 
incumbent on them to perform such acts ? 

.4. As a general rule, the word " may," according to its gram- 
matical meaning, gives a discretion. In some cases, however, it is 
not used to give a discretion, but to confer a power upon the Court 
and judges, and the exercise of such power depends not upon dis- 
cretion, but on proof of the partioiilar ease. The adoption of this 
rule depends upon the circumstances of each particular case. 
Macdougall v. Paterson, 11 C. B., 755. 

26. Q. Exemplify the maxim that "no man can be a judge in 
his own cause " by reference to magisterial law. 

A. It is a rule that justices should refrain from taking part in 
matters in which they individually have directly or indirectly a 
personal interest. M. v. Gudridge, 5 B. & C, 459. It was so held 
in is. V. Great Yarmouth, 6 B. & C, 646, where one of the magis- 
trates who signed the order of removal was a churchwarden of the 
removing parish. Oke, 25, 9th ed. 

27. Q. What is the Court of Petty Sessions ? State its nature, 
jurisdiction, and mode of proceeding. 

A. It is every meeting of two or more justices in the same place 
for the execution of some power vested in them by law, whether 
had on their own mere motion or on the requisition of any party 
entitled to require their attendance in discharge of some duty. 
The occasions of holding it are very numerous, and their jurisdic- 
tion extends principally to offences not felonies or misdemeanours. 
Such are trespasses, bastardy eases, the committal of vagrants. It 
has been extended to felonies, as mentioned infra. As to the mode 
of proceeding, see infra. 

28. Q. By whom is the appointment of clerk to the magistrates 
in petty sessions made ? Is he removable from his office, and by 
whom ? How is he remunerated, and by whom paid ? 

A. It is made by the justices of the division. He is removable 
from office at the pleasure of the justices without compensation. 
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He is remunerated by fees, ■whicli are usually paid him. by the parties 
applying to justices for their intervention, unless a statute directs 
to the contrary. Oke, 92, 9th ed. 

29. Q. State the distinction between petty sessions, special 
sessions, and general sessions. 

A. As to petty sessions, see supra. " Special Sessions " is a 
meeting of the justices of a division called for a particular purpose, 
by virtue of a provision in an Act of Parliament. A common 
instance of a court of this kind is for the purpose of licensing 
inns and alehouses. Oke, 56, 9th ed. General sessions are those 
commonly called " Quarter Sessions." 

30. Q. Are the times for holding these sessions, or either of 
them, fixed ; and if so, by what authority ? 

A, Petty sessions are held when the occasion requires, but the 
general quarter sessions are held at certain times fixed by Act of 
Parliament (^supra, No. 12). Special sessions for some purposes 
are fixed by statutes; but when not so fixed, may be held as 
occasion requires. Oke, 57. 

(J) Summary Jurisdiction of Justices. 

1. Q. Proceedings in criminal courts are said to be summary or 
regular. Describe the nature of each kind, and to what classes of 
ofiences they respectively apply. 

A. Summary proceedings are those which take place under 
the authority of the statute law, whereas the regular proceedings 
are by the common law methods of prosecution. Such are indict- 
ments. The following are some of the offences punishable on 
summary conviction: — Stealing or killing any bird, beast, or 
domestic animal, not the subject of larceny at the common law; 
killing or wounding forest deer, killing dogs or animals, not the 
subject of larceny at common law ; stealing dogs, fences, or fish ; 
killing hares or rabbits, assaults and batteries. Treasons, felonies, 
and misdemeanours are in general proceeded for by indictment. 
24 & 25 Vic. cc. 96, 97, 100. 4 Steph. Coms. 410. 

2. Q. What is the course of proceeding to be taken in order to 
obtain a summary conviction ? And what is the principal statute 
now in force on the subject? 

A. The attendance of the accused having been obtained as 
mentioned below, the case is gone into by the justices hearing 
the evidence of the prosecutor and his witnesses. The accused may 
cross-examine. He may also call witnesses on his behalf which 
the prosecutor may cross-examine. The latter may also call wit- 
nesses in reply, if the defendant shaU have given any evidence 
except as to his general character. All the evidence is given on 
oath. The justices then either convict or dismiss the charge. In 
the latter case a certificate of dismissal is given to the defendant. 
The justices may award costs against the defendant or prosecutor. 
4 Steph. Corns. 417, 5th ed. 

3. Q. What offences are the magistrates empowered by the 
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18 & 19 Vic, c. 126 (The Criminal Justice Act), to deal summa- 
rily with? 

A. The offences are simple larcenies where the value of the 
.property does not exceed 5s., or attempts to commit larceny from 
the person. Also simple larceny, the property stolen exceeding in 
.value 'Sa., or stealing from the person, or larceny as a clerk or 
servant. Sees. 1 — 3. ' 

4. Q. In what cases, under such act, is the consent of the 
accused necessary to enable the magistrates to deal summarily with 
him? 

A. Unless the defendant plead guilty, a consent is necessary in 
all the cases mentioned in the act. But in the cases of simple 
larceny above 5s., stealing from the person, and larceny as a clerk 
or servant, the offender must plead guilty. Oke, 718, 9th ed. 

5. Q. State some. of the cases in which a single magistrate has 
jurisdiction. 

A. Convictions for keeping open alehouses during the prohibited 
hours. Stealing deer, dogs, and other animals. Stealing shrubs. 
Killing or cruelly treatiaghorses. Complaints by servants against 
masters, and vice versd. Drunkenness. Some trespasses in pursuit 
of game. Oke, 208, ei seq., 9th ed. 

6. Q. State some of the cases in which two magistrates have 
jurisdiction. 

A. In the following cases, assaults, bastardy, offences relating 
to betting houses, combinations of workmen, offences against the 
Copyright Act, 25 & 26 Vic, c 68, s. 6. Offences against the 
Salmon Fisheries Act, 24 & 25 Vic., c. 109. Some trespasses in 
pursuit of game. Oke, 208 et seq., 9th ed. 

7. Q,. State the course of proceeding to compel the appearance 
before a justice of persons punishable on summary convictions. 

A. A summons must be obtained and served upon the defendant. 
The summons will be granted on a statement to the magistrate of 
the ground of complaint. If there is ground to suppose that the 
defendant will not attend on a summons, a warrant may^be issued ; 
but for that purpose the information must be on oath. 1 1 & 12 
Vic, c 42. 

8. Q. Where a person apprehends some bodily harm, what 
protection is he entitled to ; and what is the mode of obtaining it ? 

A. He should make a complaint to a justice upon oath, upon 
which the defendant wiU be ordered to keep the peace, and is 
bound over to this effect in a recognisance with sureties. In 
default of finding a surety or sureties, the party is committed to the 
common gaol or house of correction for a period not exceeding 
12 months. 16 & 17 Vic, c 30 ; 11 & 12 Vic, 6. 43. 

9. Q. Can the party against whom the articles are granted 
controvert the statement ? If he be bound to submit, what is his 
remedy, if the statement turn oiit untrue ? 

A. It is said that he cannot do so,, merely being allowed to show 
that the complaint is preferred from malice only, or explain any 
parts of the complaint that are ambiguous. It is, however, the 
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practice to oonduot the hearing as on an ordinary summary conviction 
(Oke, 1190, 9th ed.). If the proceedings were taken maliciously, 
and without reasonable and probable cause, the injured party 
would be entitled to maintain an action on the case for malicious 
prosecution. Addison on Wrongs, 527, 2nd ed. 

10. Q. Under what circumstances are justices authorised to 
require sureties of the peace, and when for good behaviour ? 

A. Sureties for the peace may be required, when a person fears 
another wUl do him, his wife, or chUd, some personal injury, or 
threatens to fire his house. Sureties for good behaviour may be 
required for causes of scandal contra honos mores, as well as contra 
pacem ; as for haunting bawdy-houses with women of bad fame, or 
for words tending to scandalise the Government. Also eaves- 
droppers, persons who sleep in the day and wake in the night, 
common drunkards. 34 Edw. III., c. 1 ; 4 Staph; Coms., 375, 
6th ed. 

11. Q. If the condition in the recognisance to keep the peace 
be broken, what is the mode of proceeding upon it ? 

A. Application should be made to the quarter sessions, on proof 
of the conviction of the party bound of any offence which is a 
breach of the condition ; also, notice of the application must be 
given to the parties bound seven clear days before the sessions. 
The recognisance will be declared forfeited, and process is issued 
to the sherifif to levy the amount, and, ia default of distress, the 
persons bound are arrested. On a four days' notice to the justice 
who ordered the recognisance, it is transmitted to the clerk of the 
peace. 3 Geo. IV., c. 46, s. 2 ; 4 Geo. lY., c. 37, s. 1 ; Oke, 1192, 
9th ed. 

12. Q. To what extent have justices jurisdiction in oases of 
personal assaults, and under what circumstances is such jurisdiction 
taken away ? 

A. They can convict a person who shall unlawfully assault or 
beat any other person, and punish him with imprisonment, with or 
without hard labour, for not exceeding two calendar months, or 
else forfeit not exceediog (together with costs, if ordered) £5 ; in 
default of payment, imprisonment, with or without hard labour, 
for not exceeding two calendar months. They have also juris- 
diction, in cases of aggravated assaults,' on females and boys uoader 
fourteen. The justices must not adjudicate where it appears a 
■felony was attempted, or where it appears an iudictment would be 
proper ; also, where any bond fide question arises as to title to land, 
or as to any bankruptcy or any execution. 24 & 25 Vic, c. 100, 
es. 42—46. 

13. Q. Have justices power, under 24 & 25 Vic, c 100, s. 42, 
to deal summarily with a charge of assault, where the complainant 
desires that. the accused should be bound over to keep the peace, or 
to grant a certificate of dismissal, if the complainant withdraws his 
coniplaiht during the hearing ? 

A. The defendant cannot be convicted of an assault, if the com- 
plainant protests, and merely desires - a recognisance to keep the 
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peace {E. v. Deny, 20 L. J., N. S., M. C, 189). The justices cannot 
grant a certificate of dismissal, if tke complaint is withdrawn before 
the case is heard "upon the merits," j. e., a decision after the 
hearing of the evidence. 24 & 25 Yic, c. 100, s. 44 ; Oke, 234, 
9th ed, 

14. Q. On a charge of assault being dismissed by the magis- 
trates after hearing, should any, and what, certificate be granted 
by the magistrate, and what will be the effect thereof? 

A . A certificate of dismissal, signed by the magistrates, stating 
the fact of such dismissal, should be granted. The certificate will 
be a bar to any other proceedings, civil or criminal, for the same 
cause. 24 & 25 Vic, c. 100, ss. 44, 45. 

15. Q. When a charge of common assault, made under the 
summary jurisdiction given by 24 & 25 Vic, c. 100, ss. 42 — 45, is 
dismissed by the justices as not proved, or justified, or so trifling 
as not to merit punishment, is the delivery of a certificate of the 
dismissal discretionary with the justices, or obligatory upon them ? 

A. It has been held to be obligatory. Hancock v. Somes, 28 
L. J., N. S., M. 0., 196; Oke, 234, 9th ed. 

16. Q. Where an offender is convicted summarily of an assault, 
cam the person assaulted also maintain an action ? 

A. Any person so convicted, who shall have paid the fine or 
suffered imprisonment, is released from all other proceedings, civil 
or criminal, for the same cause. 24 & 25 Vic, c. 100, s. 45. 

17. Q. In cases of damages by persons riotously assembled, 
have magistrates any summary power to award compensation to 
the party sustaining such damage, and to any, and what, extent ; 
or is a party left to his action at law ? 

A. If the damage done does not exceed £30, an information on 
oath may be given to a justice. The complainant is to give notice 
of his claim to the high constable, who is to convene a special 
petty sessions. Two justices may order compensation on the trea- 
surer of the county for the amount of damage committed, and 
costs (7 & 8 Geo. IV., c 31, ss. 3, 8, 9 ; Oke, 985, 9th ed.). If 
the damage is above £30, the proceedings are by action. 

18. Q. In an indictment, or in a summary proceeding for a 
malicious injury to property, is malice against the owner essential ? 

A. It is not essential in either case. 24 & 25 Vic, c. 97, s. 58. 

19. Q. Is the party aggrieved, by malicious injury done to his 
property, entitled to any, and what, part of the pecuniary penalty 
inflicted on the offender ? 

A. The amount of injury is awarded to the party grieved,, but 
the penalty goes to the treasurer of the county. 24 & 25 ViCj 
c. 97, ss. 22—25 ; Oke, 418, 9th ed. 

20. Q. What is the offence (1) of taking fish in water situate 
in land belonging to a private dwelling-house, or (2) in a private 
fishery elsewhere ? 

A I The' first- mentioned is a misdemeanour; but the taking of 
fish elsewhere is punishable, on summary conviction before a justice, ■ 
by forfeiting and paying above the value of the fiish a fine not 
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exceeding JE5. If the angling is between the legirming of the last 
hour before sunrise and the expiration of the first hour after sunset, both, 
offences are punishable, on summary conviction before a justice; 
the penalty ifor the. first named not exceeding £5, and for. the other 
£2. 24 & 25 Vic, c. 96, s. 24. 

21. Q. If a person be foiind fishing in a private fishery, what 
po-w«r has- the owner of the fishery, as regards the demand or 
seizure of the tackle, etc., of the person so found ? And in wha,t 
case wiU a person, angling unlawfully, be exempted from further 
penalty by the seizure of any implement used by him ? 

■ -A. The owner of the -fishery, his servant, or any person autho- 
rised by him, may demand the tackle, etc., and on refusal to deliver 
may seize it. The angler will be exempted from further penalty if 
angling between the beginning of the last hour before sunrise and the 
expiration of the first hour after sunset. 24 & 25 Vic, c. 96, s. 25. 

■ 22. Q. Can a person be summarily punished for stealing do- 
mestic aninials, and, if so, under what statute ? 

A, Yes, he may. Under 24 & 25 Vic, c. 96, ss. 18 — 23. 

23. Q. What summary remedy is there against trespassers in. 
search o£ game, ? 

A. A summons maybe taken out against them, and justices have, 
power, to convict for trespassing by 'day in a fine of not exceeding 
£2. 1 & 2 Wm. IV., c. 32, s. 30. If by night, the punishment is 
imprisonment, with or without hard labour, for not exceeding three, 
months, and at the expiration thereof to find sureties for a year. 
9 Geo. IV., c 69, s. 1. 

■ 24. Q. Proceedings are brought against a man for unlawfully 
taking game at night : when does- the night in such case begin and 
end? ■ 

A. The night-time is defined to be from the expiration of the 
first hour after sunset until the beginning of the last hour before 
sunrise. 9 Geo. IV., c. 69, s. 12. 

25. Q. "Who may kill and take game ? 
-A.- All persons having a licence to kill game, and have the right 
of shooting- over land, or permission from him who has such right,. 
may kill and take game thereon. 
• i26. Q. Is there any limit as to time within which offences relat- 
ing to game. must be prosecuted, and under what statute ? 

A. Within three calendar months, by virtue of 1 & 2 Wm. IV., 
c. 32, s.Sp. The_period- of limitation as to night poaching is six 
calendar months. 9 Geo. IV., c 69, s. 1. 

2t. ' Q. A is the owner in fee of a game covert, through -which 
runs a highway. . B in the daytime stands in the highway, and 
without any authority from A, but in spite of him, shoots the, 
pheasants as they fly from one side of the highway to the other. 
Does B commit any, . and what, offence ? Give reasons for your" 
answer. 

■J:. B is a trespasser in pursuit of game, as the soil of the road 
belongs to A, subject only to the right of use by the public. Shoot- 
ing, pheasants is not an exercise Of the road as a highway, but for 
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search of game. The case is analogous to that of R. v. J^dlt, 4 
E. & B., 860. The only difference being that B was a better 
shot than Mr. Pratt, who missed the pheasant and yet was con- 
victed. 

28. Q. Will a conviction under the Game Act of 1862 (25.& 26 
Vic, c. 114, s. 2) by two justices in petty sessions, for obtaining 
game by unlawfully going on land in search of it, be vitiated by 
.the, presence on the bench of a third justice, who is a member of 
an association for the preservation of game in a district within 
which the land in question lies ; such third, justice making obser- 
vations during the hearing of the case upon the evidence given, 
tut not voting or taking any part in the decision ? 

A. In lieg. y. Allen, S3 L. J'., 98, a very similar case under the 
Salmon Fisheries Act 24 & 25 Vic, c 109, it was held that the 
conviction was bad on account of the interest of the justices ; but 
in that case the interested justices joijied in the conviction. In the 
case put, the justice acted in his judicial capacity, and although he 
did not actually join in the conviction, it would nevertheless be 
bad. M. V. Suffolk, 21 L. J., N. S., M. C, 169. As to the decision 
in £. V. Allen, see now 28 & 29 Vic, c. 121, s. 61. Oke, 25, 
9th ed. 

29. Q. A trespasser in pursuit of game may be reqiiired to 
quit the landj and give his name and address. What may be 
done in case of refusal ? . , 

A. He may be proceeded against summarily before justices, and 
.fined. In. default, he may be committed to prison ; if the penalty 
does not exceed 10s., seven days; if not exceeding £l,'for four- 
teen days ; if not exceeding £2, one month ; if not exceeding £5, 
two months. 28 & 29 Vic, c. 127. 

30. Q. Have justices jurisdiction over . apprentices where no 
premium is paid, and within what amount where one is paid ? 

A. They have jurisdiction where no premium is paid (5 & 6 
Vic, c. 7), also where the premium is not more than £25. 4 Geo. 
,IV., c. 29, s. 1. Oke, 226, 9th ed. 

31. Q. Is a servant, who absents himself or neglects his duty, 
, or is guilty of misconduct, liable to be taken before a magistrate, 

and what is the remedy ? 

A. An information may be laid against the servant. The justices 
have power to inflict imprisonment and hard labour for not exceed- 
ing three calendar months, and to order a proportionate part of the 
wages to be abated during the imprisonment. Or they may, in 
lieu, order aU the wages, whether due, unpaid, or to accrue, to be 
abated, or they may discharge the servant from the contract. 
11 & 12 Vic, c 43, s. 24. Oke. 440, 9th ed. 

32. Q. Is a labourer, hired and paid by the week to do the 
ordinary "work on a farm, who by his master's orders assists, him 
on a Sunday to get in hay made on the farm during the preceding 
week, liable to a penalty under 29 Car. II., c. 7, s. 1, which enacts 
"that no tradesman, artificer^ workman, labourer, or other person 
whatsoever, shall exercise any worldly labour or business of his 
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ordinary calling upon tlie Lord's Day?" and is the masteralso 
within that act? If not, on what ground is he not so? and is he 
punishable, and to what extent, for ordering the labourer so to 
assist him ? 

A. The labourer is within the Act (MeUor, J., diibitante), but not 
the master, the Court of Queen's Bench having decided that a 
"farmer" ia not ejusdem generis with "tradesmen," and therefore 
is not within the Act. The master is therefore not punishable. 
Seg. V. Silvester, 33 L. J., N. 8., M. 0., 79. 

33. Q. Name and describe, as fuUy as you can, what acts 
amount to acts of vagrancy, for which a person may be summarily 
convicted by magistrates. 

A. They are — idle and disorderly persons neglecting to main- 
tain their family, returning after removal by order, or trading 
without a licence, or begging ahns, or applying for relief at any 
workhouse, or resisting apprehension. Also rogues and vagabonds, 
telling fortunes, etc., etc. Oke, 628, 9th ed. 

34. Q. Are persons who take an excursion of pleasure on Sun- 
day in company together, going ten miles from home, and return- 
ing the same night, travellers within 18 & 19 Vic, c. 118, s. 2, so 
as to justify a licensed victualler in furnishing them with wine or 
spirits between three and five p.m. ? 

A. They are travellers within the act. Atkinson v. Sellers, 28 
L. J., N. S., M. C, 12, and provided their going abroad be not for 
the purpose only of excessive drinking, the victualler may supply 
them with wine and spirits between the hours named. Taylor v. 
Sumphreys, 34 L. J., N. S., M. C, 242. 

35. Q. Is it in the power of ^ justice, after a summary convic- 
tion, to discharge the offender, in any, and what, case, and upon 
any, and what, terms ? 

k. If a penalty and costs are imposed for non-payment of which 
the defendant is imprisoned he may be discharged at any time on 
payment. 11 & 12 Vic, c 43, s. 28. Also in a summary convic- 
tion under the larceny and malicious injuries acts, and if it bo a 
first conviction, the justice may discharge the offender upon his 
making satisfaction to the party aggrieved for damages and costs. 
24 & 25 Vic, c 96, s. 108, c 97, s. 66. 

36. Q. Can costs be awarded by justices of the peace in petty 
sessions ? 

A. They may order the defendant to pay the prosecutor his costs, 
or, if the charge is' dismissed, may order the prosecutor to pay the 
defendant costs. 11 & 12 Vic, c. 43, s. 18. 

37. Q. Is there any general law of limitation of time for the 
laying of informations before justices of the peace in summary 
cases. 

A. It is enacted that where no time is specially limited informa- 
tion shall be laid and complaints made within six calendar months 
from the time when the matter of such information or complaint 
respectively arose. 11 & 12 Vic, c 48, s. 11. 
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(tf) Arrest, 

1. Q. Can a person wiio lias not committed, and is not charge- 
able with, any felony, be arrested without a warrant, and by whom, 
and how ? 

A. Yes ; a peace officer may make such an arrest, provided he 
had reasonable ground for suspecting the party arrested. The 
constable may break open doors in making the arrest. 

2. Q. In respect of what offence, and under what circumstances, 
can a private person without a warrant apprehend the party offend- 
ing? 

A. If a felony is committed in his presence, he is bound by law 
to arrest the felon. Also, he may apprehend any person found com- 
mitting any indictable offence by night. Also any person may 
arrest any one committing any offence pimishable under 24 & 25 
Vic, c. 96, s. 103 (except angling in the daytime). Also a very 
similar enactment is contained in 24 & 25 Yic, co. 96, 99, as to 
offences against those acts. 4 Steph. Coms., 430. 

3. Q. What are the consequences to private persons who may 
be present when a felony is committed, if they do not arrest the 
felon ? 

A. They are guilty of a misdemeanour, if the felon is negligently 
allowed to escape^ punishable by fine and imprisonment. 4 Steph. 
Coms., 429, 5th ed. 

4. Q. May a person be taken without a warrant, who is found 
trespassing after dark in the grounds of another, and destroying 
game ? 

A. He may be arrested. 9 Geo. IV., c. 69, s. 2. So also may 
a trespasser taking hares or conies in a warren in the daytime. 
24 & 25 Vic, c 96, s. 103. 

5. Q. Can an owner or occupier expel by force any'person found 
trespassing upon his land ? 

A. He may do so. If a breach of the peace was committed, the 
owner might be liable to an indictment, but no action could, it 
seems, be brought by the trespasser. Addison on Wrongs, 226, 
2nd ed. 

6. Q. What is the difference between a summons and a warrant? 
State some of the cases in which you would apply for the one or the 
other. 

A. A summons may be obtained on a simple information, but to 
obtain a warrant the information must be on oath. A summons is 
generally issued, in the first instance, excepting in cases of felonies 
and misdemeanours ; a warrant is also issued after a summons is 
disobeyed. 11 & 12 Vic c 43, s. 2. Oke, 105, 9th ed. 

7. Q. What is the distinction between the information necessary 
to warrant a summons, and the information necessary to authorise 
a warrant to apprehend a person ? 

A. See last answer. 

8. Q. What does a warrant, in the ease of felony, empower the 
oificer to do ? 

A. He may, in cases of treason, felony, or actual breach of tliS 
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peace, break open doors in order to execute the -warrant, provided) 
on demand, admittance cannot otherwise be obtained. 4 Stepb. 
Com., 427, 5tb ed. 

■ 9. Q. In the execution of a warrant for felony, or without a 
warrant, may a constable break open the outer door of a house ? 

A. See the previous answer. Even without a warrant he may 
break open doors. ^ Ibid., 429. 

10. Q. In what case may a private person arrest without a 
warrant a person accused of having committed a felony, and what 
risk does he incur by so doing ? 

A. He may arrest him on probable suspieion. If, however, it 
appeared that no such offence had been committed, he would be 
liable to an action at the suit of the party an-ested, unless it could be 
shown that such a crime had been committed by some one, and that 
there were reasonable grounds to suspect the particular person. 
4 Steph. Com., 432, 8th ed. 

11. Q. Do the privileges which certain persons possess of 
exemption from arrest on civil process extend also to criminal pro- 
cess? ... 

A. Privilege does not extend to crimes. As to the privileges in 
civil cases, see supra, vol.' i., 53. 

12. Q. Can a person be arrested on a criminal process on a 
Sunday ? 

A. He may be arrested on Sunday. 

13. Q. Is a person who arrests a clergyman on civil process, or 
obstructs him in the execution of his duty, guilty of any, and what, 
offence, and under what statute ? 

A. He is guilty of a misdemeanour, punishable by imprisonment 
for any term not exceeding two years, with or without hard labour. 
24 & 25 Vic, c. 100, s. 36 ; supra, vol. i., 53. 

14. Q. Is there any provision in the law made for arresting 
offenders who have fled to Ireland or Scotland ? State the mode of 
procedure in such cases. 

A. English, warrants on being indorsed by a justice in Ireland, 
or Scotland, may be there executed. This is called "backing" 
warrants. Justices may, in England, back the warrants of justices 
of other counties. 11 & 12 Vic, c. 42, ss. 11, 14, 15. 

15. Q. What is the extent of the powers of a judge of the Court 
of Queen's Bench as to granting warrants for the apprehension of 
offenders ? 

A. He may at common law, in his character of conservator of tlie 
peace issue his warrant to bring before him for examination a 
person charged with felony; also by statute, he may grant a warrant 
in cases of misdemeanour upon indictment found or information 
granted in the Court of Queen's Bench. 36 Geo. III., c. 77 ; 
4 Steph. Com.-, 425, 5th ed. 

{d) Preliminary Enquiry and Committal. 
1. Q. Name- the offences for which no indictment can be pre- 
ferred without a preliminary enquiry before justices ? 



COMMITTAL — INDIOTMENT. 121 

A. TKeyare — perjury, subornation of perjury, conspiracy, obtain- 
ing jmoney or property under false pretences, keeping a gambling- 
house, keeping a disorderly house, any indecent assault. No 
preliminary enquiry before justices is, however, necessary,' ■where 
the indictment is preferred by the direction of one of the judges, or 
of the Attorney or Solicitor General, or (in the case of perjury) by 
the direction of any Court authorised by 14 & 15 Vic, o. 100 
(22 & 23 Vic. c .17. ); but, by statute 30 & 31 Vic, c. 35, the pro- 
visions of the last-mentioned act are not to extend to indictments 
containing a count for any of the offences above mentioned, if such 
count may be lawfully joined with the rest of the indictment, and 
if the same count be founded (in the opinion " of the Court) upon 
the facts or evidence disclosed, in any examinations or dispositions 
taken before a justice in the presence of the person accused by such 
indictment. Also, a preliminary enquiry may be dispensed with by 
consent of the Court. 30 & 31 Vic, c 35, s. 1. 

2. Q. When an accused is arrested, what course should be purr, 
sued to bring him to trial ? 

A. He must be brought before a justioe, whose duty it is to hear 
the evidence brought against the prisoner. The depositions of the 
witnesses are taken down and signed by the witnesses and 
justice. They are read over to the prisoner, who is asked if he 
wishes to say anything in answer to the charge. He is cautioned 
that he has nothing to hope from any promise or to fear from 
any threat that may have been held out to him ; and that any- 
thing he may then say may be read in evidence against him on his 
trial. If he says anything, it is taken down in writing, read over to 
the prisoner, and signed by the justice. The accused person is to 
be asked by the justice whether he desires to call witnesses, and, if 
so, their depositions shall be taken and transmitted in the same way 
as the depositions of the crown witnesses. 30 & 31 Vic, c. 35,- 
s. 3. The justice may discharge him, commit him to prisouj or 
admit him to baU. 4 Steph. Com., 434, 5th ed. 

3. Q. State generally the proceedings taken in a case of felony, 
to obtain a conviction. 

A. See last answer. After committal the indictment is preferred, 
and if the evidence adduced at the trial is sufficient, the prisoner is 
convicted. 

4. Q. Can a party accused before a magistrate insist upon the 
aid of his counsel or solicitor on the preliminary enquiry ? 

A. He is not entitled to such aid on preliminary examinations 
for indictable offences, though it is usually allowed. On summary 
hearings, however, he is entitled to such aid by statute 11 & 12 
Vic, c. 43, s. 12. " - 

6. Q. For what length of time may a prisoner be remanded 
before a magistrate ? 

A. For a term not exceeding eight clear days. 11 &12 Vic, 
c 42, s. 21. , •';,!■ 

6. Q. What course ought a magistrate to pursue with respect 
to the accused, after hearing the evidence against a person acciised 
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o£ an indictable offence, and tHnking the evidence sufficient, liefore 
committing him for trial ; and what is the statute now in force 
which requires such course ? 

A. He should bind over the prosecutor and witnesses to prefer an 
indictment, and to give evidence at the trial under 11 & 12 Vic, 
c. 42, s. 25. And if the accused has called witnesses (not being 
witnesses merely to the character), he should in like manner bind 
them over to attend and give evidence on the trial. 80 & 31 Vic, 
0. 35, s. 3. 

7. Q. What is the power of justices to admit an accused to 
bail? 

A. They cannot admit to ball in treason. This can only be done 
by order of a Secretary of State, the Court of Queen's Bench, or 
a Judge thereof in vacation. In misdemeanours, except those 
mentioned in 11 & 12 Vic, c 42, s. 23, they are bound to admit 
to bail. In felonies, and in the excepted misdemeanours, they have 
a discretion. 4 Steph. Corns., 434, 5th ed. 

(e) Indictment. 

1. Q. What is an indictment ? State shortly its material pai^s. 
By and before whom is it preferred, and by whom is it tried ? 
What crimes does it comprise ? 

A. It is a written accusation of one or more persons of a felony 
or misdemeanour preferred to and presented upon oath by a grand 
jury. It is tried by a petit jury. Its material parts are — 1. The 
commencement, consisting of the venue and that the jurors present. 
2. The statement of the crime. 3. The conclusion. For an offence 
at Common Law this is " against the peace of our lady the Queen, 
her crown and dignity." If by statute " against the form," etc. 
Arch. Cr. PI. & Ev., 20, 15th ed. 

2. Q. What is the rule as to joiaing several persons in one 
indictment ? 

A. Where several persons join in the commission of an offence, 
all, or any number of them, may be jointly indicted for it, or each 
of them may be indicted separately. Thus, if several commit a 
robbery, burglary, or murder, they may be indicted for it jointly or 
separately. Ibid., 59. 

3. Q. If it be doubtful upon the evidence in your possession 
whether a person is guilty of stealing property, or of receiving 
it knowing it to have been stolen by aiiother, how should you pro- 
ceed so as to ensure the best chance of a conviction ? 

A. I should insert a count for the larceny, and also one for the 
receiving. This I can do by virtue of 24 & 25 Vic, c. 96, s. 92. 

Q. 4. What are the provisions made by statute, and in what 
statute contained, for the more easy framing of indictments for 
perjury ? 

A. It is provided that it is sufjcient to set forth the substance 
of the offence charged, and by what Court, and before whom the 
oath was taken, without setting forth the bill, answer, or affidavit. 
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and witliout setting fortli tlio commission or authority of the Court. 
14 & 15 Vic, c. 100, 83. 20, 21. 

5. Q. Need an intent to defraud a particular person he stated 
in the indictment, or proved ? 

A. It need not he stated or proved. An allegation of an intent 
to defraud is sufficient. The ownership of the chattel need not he 
proved. 24 & 25 Vic, c. 96, s. 88. 

6. Q. Is it usual in an indictment for murder, where the death 
is alleged to have heen caused by a wound, to describe the 
length, breadth, and depth of the wound ? Is such particularity 
necessary ? 

A. It is unnecessary and unusual. It is sufficient to charge that 
the defendant did feloniously, wilfully, and of his malice afore- 
thought, kiU and murder the deceased. 24 & 25 Vic, c 100, s. 6. 

7. Q. In indictments for murder or manslaughter, is it neces- 
sary or not that the means by which the crime was committed should 
be stated ? 

A. It is imnecessary in either case to set forth the manner in 
which, or the means by which, the death was caused. 24 & 25 
Vic, c 100, s. 6. 

8. Q. In a case of embezzlement, what number of offences, and 
when committed, may be included in the same count ? and if the 
offence relate to money, what is a sufficient description of the thing 
embezzled ? 

A. The prosecutor may charge any number of distinct acts of 
embezzlement not exceeding three, which may have been com- 
mitted against the said master, within six months inclusive. 24 & 
25 Vic, c. 96, s. 71. It is sufficient to describe the thing generally 
as money, without specifying any particular coin. 24 & 25 Vic, 
c 96, s. 71. 

9. Q. How many distinct acts of stealing may be charged in 
one indictment, and within what period must they have been com- 
mitted ? 

A. The same as in embezzlement. 24 & 25 Vic, c. 96, s. 5. See 
previous answer. 

10. Q. Can a count for felony and misdemeanour be joined in 
one indictment ? 

A. No. Such joinder would be had on demurrer. Or, after 
verdict, in arrest of judgment. Arch. Or. PI. & Ev., 61, 15th ed. 

11. Q. Can more than one felony be charged by one indict- 
ment, and is there in this respect any, and what, difference 
between an indictment for felony, and an indictment for mis- 
demeanour ? 

A. In general, several acts of felony cannot be charged in one 
indictment, but there are several exceptions by statute, e.g., stealing 
and receiving stolen goods, by 24 & 25 Vic, c 96, s. 92, and several 
acts of embezzlement, s. 71. Indictments for misdemeanour may 
contain several coimts for different offences. Arch. Or. PI., 63. 

12. Q. In an indictment for burglary, is it necessary to state the 
parish, and must it be proved as laid ? 
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A. The parish need not be stated, but it usually is, and must be 
proved as laid, unless amended. Arcb. Or. PL & Ev., 422. 

13. Q. Where the property of a partnership, consisting of many 
persons, has been stolen, is it necessary in the indictment to state 
the property as belonging' to and naming each of them, or will any 
other mode suffice ? 

A. The goods may be described as belonging to one or more ot 
the partners, and another or others, as the case may be. 7 Geo. IV., 
c. 64, s. 14. Arch. Or. PL & Ev., 280, 15th ed. 

14. Q. To whom should stolen property be. described in the 
indictment as belonging — to the owner, or the person in whose pos- 
session it Was at the time of theft ? 

A. It may be described as belonging to either. 

15. Q. Where goods of a person who has died intestate are 
stolen, in whom should the property be laid, and is there any, and 
what, distinction in this respect, whether the property be stolen 
before or after the granting of letters of administration ? 

■ A. If, before the granting of letters of administration, the property 
should be laid in the Judge of the Probate Court. 21 & 22 Yic.-, 
0. 95, s. 19. If after, in the administrator. Arch. Or. PL & Ev., 34, 
.15th ed. 

16. Q. Is it necessary to describe in an indictment the nature 
of the property stolen ? 

A. The species of property stolen should be described and proved 
as laid, unless the indictment is amended according to the evidence 
-under 14 & 15 Vic., c. 100, s. 1. Goods may be described by the 
name by which they are known in the trade. Ooin and bani; notes 
may be described as money. 24 & 25 Vic, c. 96, s. 18. Arch, Or. 
p., 272, 13th ed. 

17. Q. What defects will now vitiate an indictment ? 

A. An indictment is liable to be vitiated for the following defects : 
Uncertainty as to the party indicted, or the person against whom 
the offence was committed ; uncertainty as to time and place, or as 
to the facts; circumstances and intent constituting the offence ; if it 
is double ; not positive or repugnant. As to the powers of amend- 
ment. Arch. Or. PL & Ev. 32 et seq. 

18. Q. At what time, and in what manner, must objection be 
■taken to any indictment for any formal defect' appearing on the 

face of it ? , 

A. The objection must be taken at the trial before verdict by 
: demurrer or motion to quash the indictment. The defect is at once 
-amendable. 14 & 15 Vic, c 100, ss. 24, 25. 

19. Q. WiU a misnomer in an indictment (as John Thomas for 
James Thomas) render the indictment invalid ? 

A. No, the, error can be amended. 14 & 15 Vic, c. 100. 

20. Q. Under what statute, and in what cases, may an indict- 
ment be amended by order of the Court,, where a variance shall 
appear between the statements in such indictment and the evidence 
-offered in proof thereof ? 

A. The statute is 14 & 15 Vic, c. 100. By virtue of it when- 
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ever, on the trial of any indictment for any felony or misdemeanour,' 
■fliere shall appear to be a variance between the statement in such, 
indictment and, the evidence .offered in proof thereof, the Court 
may, if it shall consider such variance not material to the merits 
of the case, and that the defendant cannot be prejudiced thereby 
in his defence on such merits, order the indictment to be amended 
according to thB proof by some officer of the Court or. other person 
on such terms as to postponing the trial, to be heard before the 
same or another jury, as the Court shall think reasonable. 4 Steph. 
Corns., 455. 

- 21. Q. Is there: any limitation of time ■within ■which parties may 
be indicted for felonies or misdemeanours ? 

A. At Common La^w there is no limit as to time, but in some cases 
a limit has been made by statute. Treason (except assassinating 
the Queen), three years. 7 & 8 Wm. III., c. 3. Indictments for 
offences against the Game Act, 9 Geo. IV., c. 69, twelve calendar 
months. There are some few other limits of time. Arch. Cr. 
PI. 64. 

22. Q. Is a defendant entitled to a copy of the indictment and 
the depositions in felony or misdemeanour, or in either, before his 
trial ? 

A. He is entitled to a copy of the depositions on paying for them 
Ijd. per folio of 90 words. He is entitled to inspect them free of 
charge. 6 & 7 Wm. IV., e. 114; 11 & 12 Vic. c. 42, s. 27. The 
prisoner is not entitled as of right to a copy of the indictment 
except in treason, but it is the constant practice for the judge to 
allow him a copy, if his counsel deems it material to his defence.' 
Arch. Cr. PI. 129, 15th ed. 

(/) Venue. 

1. Q. Where must the venue of an indictment be laid, and 
must the parish be stated, and when ? 

A. The general common law rule is that the venue in the margin- 
should be the county in which the offence was committed, but to 
this rule many exceptions have been made by statute. The parish 
need not be stated, with these exceptions:—!. Oases where the 
statute upon which the indictment is framed gives the penalty to 
the poor of the parish in which the offence was committed. 2. Upon 
indictments against a parish for not repairing a road. 3. If a place 
mentioned in pleading be stated as part of the description of a- 
written instrument, any variance between the place as stated and 
that appearing from the ■written instrument, wUl be fatal unless 
amended. - 4. Where the place is stated as matter of local descrip- 
tion, and not as venue merely. Arch. Cr. PL, 178, 15th- ed.- 

2. Q. What is the proper venue in an indictment for an offence 
committed in the district subject to the jurisdiction of the Central 
Criminal Court ? 

A. " Central Criminal Court to wit." 4 & 5 Wm. IV., c. 3fi, s.'2. 

3. Q. Where death ensues in England or Ireland from, murder 
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or manslaughter, committed at sea, or where it ensues at sea 
from the like offences, committed at any place in England or 
Ireland, in what place or places may the offender, in either case, 
he tried and punished ? 

A. He may be dealt with, etc., in the county or place in England 
or Ireland in which the death-stroke, poisoning, or hurt happened. 
24 & 25 Vic, c. 100, s. 10, or, if committed on the seas, in the 
county in which the prisoner is apprehended or imprisoned. Sec. 25. 
. 4. Q. If an offence is committed within the jurisdiction of the 
Admiralty, where may the offender be tried ? 

A. He may be tried in any county where he may happen to be 
imprisoned. 7 & 8 Vic, c. 2, s. 1. 

6 . Q. How is the vienue laid in case of felony upon the high seas ? 

A. Supra, 3. 

6. Q. If A, in London, consigns goods to B, in Liverpool, and 
delivers them to C, a carrier, to be conveyed by him to B, and the 
goods are stolen on the way, in what county or counties would you 
lay the venue in an indictment for the larceny, and in which, of the 
three persons could the property in the goods be alleged to be ? 

A. I should lay the venue in the county in which the thief had 
possession of the goods (24 & 25 Vic, c. 96, s. 114). The goods 
may be described as the property of the bailor A, or of the bailee 
C. 2 Hale, 181. 

7. Q. Where one person steals goods, and another obtains 
goods by false pretences, in one county, and each of them removes 
the goods so stolen and obtained into another county, is each, or 
either, and which of them, indictable for his offence in the latter 
county ; and if there be any difference in that respect between the 
two cases, what is the difference, and what is the reason for it ? 

A. The person stealing the goods may be indicted in the county 
where he removes the goods ; but for the false pretence the indict- 
ment must be in the county where the false pretence took place, or 
the goods obtained, the false pretence being the gist of the offence. 
Eoscoe, 453. 

8. Q. If A steals a chattel in the county of Middlesex, and is 
captured at Torquay with the stolen chattel in his possession, 
where may he be tried ? 

A. He may be tried in Middlesex for simple or compound lar- 
ceny, or in Devonshire for simple larceny. The larceny itself is 
ambulatory, but the aggravating circumstances are stationary. 
Ai-chbold's Crim. PI., 28. 

9. Q. If A administers poison to B in Trance, and B dies in 
England, where can A be tried ? 

A- He may be tried in the county or place in England where B 
died. 24 & 25 Vic., c. 100, s. 10. 

{g) Evidence. 

1. Q. What are the general rules as to tho nature of the 
evidence to be adduced on a criminal trial ? 
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A. They are — that the best evidenue the nature of the case will 
admit of must te produced, if it be possible to be had ; if not, then 
the next best evidence that can be had shall be allowed; that 
hearsay is not admissible ; that entries made by a person, since de- 
ceased, when against his own interest, or made in the usual course 
of business, may be received ; that the Court must construe written 
documents, and the jury must decide upon the facts ; the law 
presumes in favour of the innocence of the accused ; that it regards 
the evidence of accomplices with suspicion; that a confession is 
admissible, if voluntary ; that dying declarations are admissible, as 
mentioned in the next answer. Broom's Ooms., 982, 4th ed. 

2. Q. What is the rule as to hearsay evidence, and are there 
any, and what, exceptions to such general rule ? 

A. It is, that it is no evidence, and for two reasons — 1. What 
the other person said was not upon oath ; 2. The party to be affected 
by it had no opportunity of cross-examining him. The exceptions 
are — 1. To prove the death of a person beyond sea; 2. To prove 
a prescription or custom; 3. What a witness has been heard to say 
at another time may be given in evidence, in order to invalidate or 
confirm the testimony he gives in court ; 4. When it is introduced 
not as a medium of proof, but as part of a transaction in question ; 
5. Dying declarations are admitted on an indictment for murder or 
manslaughter, if it appears to the satisfaction of the Judge that 
the deceased was conscious of his being in a dying state at the time 
he niade them, and was sensible of his awful situation. The death 
of the deceased must be the subject of the charge, and the cause 
of the death the subject of the dying declaration. Arch. Or. PI. 
& Ev., 197, 15th ed. 

3. Q. What is the difference between direct and circumstantial 
evidence ? 

A. Direct evidence is that of eye-witnesses, or those who speak 
from their actual and personal knowledge of the existence of a fact. 
Thus, if a witness attest that he saw A inflict a wound on B, this 
is direct evidence. Circumstantial is where the fact in dispute is 
to be inferred from other facts satisfactorily proved. Thus, if a 
witness attest that a deceased person was shot with a pistol, and 
the wadding is found to be part of a letter addressed to the pri- 
soner, the residue of which is found in his pocket, the evidence is 
circumstantial. 1 Taylor, 78. 

4. Q. When is the confession of a prisoner rejected ? If 
stolen property be found in a place indicated in an inadmis- 
sible confession, may the fact of its being so found be given in 
evidence ? 

A. To be evidence, it must be shown to be made without the 
defendant's being induced to make it by any promise of favour, or 
by menaces or undue terror. Thus, if a confession is procured by 
a threat to take the defendant before a magistrate, if he do not 
give a more satisfactory account, it will be inadmissible. The fact 
of the stolen property being so found may be given in evidence. The 
prisoner's statement being confirmed by the fact is shown to be 
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true, and not to have been fabricated in consequence of any in- 
ducement, Taylor, 782, 4tli ed. 

5> Q. State under wbat circumstances tbe confessions of a 
prisoner are admissible in evidence against Mm, and under ■what 
circumstances such confessions are inadmissible ? 

A. See last answer. 

6. Q. If collateral information be obtained inconsequence of 
an inadmissible confession, can such information be used ? and if 
it can be, give an example of the mode in which it may be used. 

■ ■ .4- Any discovery taking place by reason of an inadmissible cour 
fession may be admitted. Thus, if a prisoner, under promise of 
favour, confesses that stolen goods are in his house, evidence may 
be given of their being found, there. Arch. Grim. Ev., 204. 

7. ' <J What is a dying declaration, and under what circum- 
stances is it admissible in evidence? 

A. It is a declaration made by a person on his death-bed, under 
the belief that he has no hope of recovery. It is only admissible 
where the death. of the deceased is the. subject of the charge, and 
the cause of the death the subject of the dying declaration. See 
supra, 2. 

8. Q. "What are the requisites for the admission of depositions 
taken before a magistrate as substantive evidence ? 

A. They must be taken down in the presence of the prisoner and 
the magistrate upon oath. The prisoner must have an opportunity 
of examining the witnesses, and the depositions must be signed by 
the justice. It must also appear at the trial that the witness is 
dead, or so iU that he cannot travel. Archbold's Criminal Evidence, 
211. Beg. v. Watts, 33 L. J., M. C, 63. Whenever, owing to 
the iUness of a witness, it is impracticable for him to attend and be 
examined as above, a justice may, on being satisfied by a medical 
certificate that the person is not likely to recover, attend the 
witness and take his statement in writing on oath, and subscribe 
the same, and add a statement of- his reason for taking the same, 
and of the day and place when and where the same was taken, and 
of the names of the persons (if any) present at the taking thereof. 
This deposition may ' be taken even after the committal of the 
accused ; but the prosecutor or accused, against whom it is proposed 
to read the deposition in evidence, is to have reasonable notice of 
the taking of the same, which notice must be proved at the trial ; 
also, it must be proved that a full opportunity of cross-examining 
the deceased person was given. Whenever a prisoner is in custody, 
the gaoler is to convey him to the place of examination. 30 & 31 
Vict., c. 35, ss. 6, 7. 

9. Q. If a witness against a person charged with an indictable 
ofifence die after his deposition has been taken and before the trial 
of the accused, what proof, must be given before the deposition can 
be read in evidence at the trial ? 

A. S0e last answer. 

10. , Q. Is a deposition on a charge of felony, taken by a 
justipe.'s ,clerk in .the pre.sence. of the prisoner and his attorney, and 
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without Objection laj them, but in the absence of any justice, and 
afterwards read aloud in the presence of a justice, and of the 
prisoner and his attorney, who then cross-examine upon them, 
admissible in evidence on the trial of the prisoner in case of the 
death of the witness before the trial ? 

A. A deposition taken in this manner is not admissible. It 
must be taJien down in the presence of the prisoner and justice. 
This point has been decided recently by the Court of Criminal 
Appeal in Heg. v. Watts, 33 L. J., M. C, 63. 

11. Q. Upon an indictment against an accessory, either before 
or after the fact, is the record of the conviction of a principal 
received as conclusive evidence ; or is the party indicted at liberty 
to controvert by other evidence the guilt of the principal ? 

A. It is not conclusive evidence of the guilt of the principal as 
against the accessory, and he may controvert it. A judgment can 
only bind the parties and privies. Taylor, 1427, 4th ed. 

12. Q. If a pardon be granted to a person convicted of felony, 
can he afterwards give testimony, or be a juryman ? 

A. A criminal may give evidence without a pardon, 6 & 7 Vic, 
c. 85. But he cannot be a juryman untU. pardoned. 6 Geo. IV., 
c. 50, s. 3. 

13. Q. "What is the rule as to the incompetency of witnesses for 
want of religious belief? 

A. The test is whether the witness believes in a God, in a future 
state of rewards and punishments, and the moral obligation of the 
oath he is about to take. Omichund V; Barker, WUles, 538. 

14. Q. State the difference between privilege and incompetency as 
regards witnesses, and the result as to the evidence of each class. 

A. A witness is said to be incompetent when from some cause or 
other he cannot give evidence in any criminal case. Thus, an idiot 
is incompetent ; so is a lunatic ; also a person who does not believe 
in a God or a future state of rewards and punishments and the 
obligation of an oath. Privilege arises more from the relation of 
the parties with regard to a particular indictment, or to one another : 
thus, the accused cannot give evidence, nor can a husband and wife 
against one another. Archbold, 230. 

15. Q. State the cases of incompetency of witnesses on criminal 
trials. 

A. The accused cannot be examined, nor can a husband or wife 
give evidence against one another excepting in cases of treason and 
of personal violence to one another. Counsel, solicitors, and at- 
torneys are also privileged from giving evidence of matters confided 
to them by their clients. Archbold's Crim. Ev., 234. 

16. Q. Upon an information before justices against an ale- 
house-keeper for letting persons of bad character meet in his house 
against the tenor of his licence, for which he may be fined, and, 
in default of payment, imprisoned, is the alehouse-keeper a com- 
petent witness ? Give reasons for your answer. 

A. The alehouse-keeper is not a competent witness, because 
the proceedings against Mm are of a criminal, and not, like bastardy, 
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of a civil nature. 9 Geo. IV., c. 31 treats the assembling of bad 
characters as a criminal offence, for by it the offender is to be 
treated according to the magnitude of his offence. If the fine is 
not paid, the offender is to be imprisoned. Per Crompton, J., in 
Parhery. Green, 31 L.J. (N. S.), M. C, 133. 

17.' Q. Is there any difference between a defendant in an in- 
formation for a penalty under the game laws, and a defendant on 
an application for an affiliation order in bastardy, as far as regards 
their right to be examined as witnesses for themselves, and, if so, 
what is the distinction ? 

A. In the former case, the accused cannot give evidence as a 
witness, but in the latter he may ; it is in the nature of a civil 
proceeding. Oke, 64, 1008, 9th ed. 

18. Q. Are husband and wife competent to give evidence 
against each other in criminal proceedings ? Would the same 
rule apply to a woman cohabiting with a man, and passing as his 
wife? 

A. As a general rule they are incompetent. 16 & 17 Yic, c. 83. 
But, in high treason, husband and wife may be witnesses against 
each other. Also when the husband is indicted for a personal 
injury to the wife, and the same when the wife is indicted for 
personal injury to the husband. In the case of the woman cohabit- 
ing only, it was once thought the same rule applied, but it has 
been decided that a kept mistress was a competent witness for her 
protector, though she passed by his name, and appeared to the 
world as his wife. Batthews v. Galindo, 4 Bing., 610 ; Taylor, 
1162, 4th ed. 

19. Q. On a prosecution for conspiracy, can the wife of one 
defendant be a witness for another ? 

A. No, she cannot ; for if all the others were acquitted, the 
husband must have been acquitted also. B. v. Locker, 5 Esp., 107 ; 
Arch. Or. PI., 235, 15th ed. 

20. Q. Can the first wife be a witness on an indictment for 
bigamy against her husband ? 

A. No, but the second one may ; for the first marriage being 
proved, the second marriage is void. 1 HaU, 393. 

21. Q. Can the first husband be a witness on an indictment 
for bigamy against his wife ? 

A. No. See the previous answer. 

22. Q. How is the competency of a child under seven years 
of age as a witness to be determined? 

A. It is the duty of the presiding judge to ascertain in con- 
versation with a child whether it comprehends the obligation of 
an oath. It is a mistake, however, to suppose that seven is the 
age for excluding evidence on account of want of understanding. 
No precise age is fixed by law. At fourteen everyone is pre- 
sumed to have common discretion until the contrary appear ; 
but under that age it is not so presumed. Taylor, 1177. The 
admissibility of the evidence of cluldren does not depend upon 
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their age, but upon their having the necessary degree of intelli- 
gence and religious instruction. 

23. Q. Can a party be convicted on the uncorroborated evidence 
of an accomplice ? "When corroboration is for any reason necessary, 
is it enough to confirm the accomplice as to the circumstances 
attending the offence itself, without any confirmation connecting the 
accused with the offence ? 

A. It is competent for a jury to convict on the uncorroborated 
evidence of an accomplice, but it is a settled rule of practice that 
an accused ought not to be convicted on such evidence. It must be 
corroborated by other testimony, and such evidence ought to con- 
nect the accused with the offence. It ought to go to his identity. 
Taylor, 834, 4th ed. 

24. Q. When parties are jointly charged with an offence, are 
the statements made by one evidence to affect the others ? 

A. They are not evidence. But if a prisoner has pleaded guilty 
he is an admissible witness before sentence for or against his co- 
defendants. 

25. Q. Can the evidence of an accomplice be taken where he 
has had a promise of pardon or reward on condition of his giving 
testimony ? 

A. The evidence is admissible, but, unless corroborated, is not 
usually accepted. Taylor on Evidence, 203. 

26. Q. What is the rule of law as to inferring a guilty inten- 
tion in parties accused ? 

A. Everyone is taken to have intended what is the necessary or 
natural consequence of his acts, therefore the intention of an 
accused will be inferred from the surrounding facts and circum- 
stances of the case. Thus, on a trial for murder, the nature of the 
instrument used and the part of the body on which the wound was 
inflicted, must be taken into consideration in determining the nature 
of the offence. 2 Stark., 692, 3rd ed. ; Broom's Corns., 866, 
3rd ed. 

27. Q. Where several persons have been indicted, and, at the 
close of the prosecutor's case, it appears that there is no evidence 
against one of them, how can such person be called as a witness for 
the others ? 

A. The judge may direct an acquittal in the first instance, so as 
to give an opportunity to the other defendants to avail themselves 
of his testimony. Arch. Cr. PL, 234, 15th ed. 

28. Q. What allegations in an indictment must be proved ? 

A. The prosecutor, ' ' if not guilty " is pleaded, is bound to prove at 
the trial every fact and circumstance stated in the indictment which 
are material and necessary to constitute the offence. Time and 
place, as a general rule, are not material. But the offence charged 
must be proved as laid. Arch. Cr. PL, 177, 15th ed. 

29. Q. In what cases is it necessary that an offence should be 
proved by more than one witness ? 

A. In cases of treason two witnesses are requisite. As to perjury, 
see infra, 32. 



132 CRIMINAL LAV. 

30. Q. What is it necessary to prove in order to maintain a 
conviction of larceny against the finder of lost property, who 
appropriates it to his own use ? 

A. Prove the loss of the goods, the finding hy the defendant, 
and their appropriation, and that no steps were taken to find the 
owner. Arch. Cr. Ev., 271. 

31. Q. In an indictment for obtaining goods under false pre- 
tences, what would be the effect of a variance between the false 
pretence alleged and that proved ? 

A. The prosecutor must prove the pretence as stated in the in- 
dictment ; any variance in substance between the pretence laid and 
that proved win be fatal. Arch. Or. PI., 408. 

32. Q. What are the material points of evidence in an indict- 
ment for perjury ? 

A. The matter sworn must be proved. Thus, if it is an affidavit 
filed in Court, it must be produced by the officer. Some one or 
more of the assignments of perjury must be proved by two 
witnesses or by one witness, and the proof of other material and 
relevant facts confirming his testimony. The assignment so proved 
must be upon a part of the matter sworn which was material to the 
matter before the Court at the time the oath was made. It must 
also be proved that the matter sworn to was false, and the de- 
fendant knew it to be so. Arch. Cr. PI., 712, 15th ed. 

33. Q. Can an indictment for perjury be sustained on a false 
answer to a question affecting only the credit of the witness, and 
not otherwise relevant to the issue to be tried ? 

A. Questions of this nature are considered material so as to be 
ground for an indictment for perjury. Thus, if a witness be asked 
in cross-examination whether he has before been convicted of felony, 
and answer falsely, he maybe prosecuted for perjury. Ibid., 710. 

34. Q. What proof is required upon an indictment for bigamy ? 
A . Prove the first marriage, which may be done by production 

of the register, or an examined copy of it, together with evidence 
of the identity of the parties. Prove the second marriage, and 
that the first wife was alive at the time it was solemnized. Prove 
also, if the defendant be not indicted in the county in which the 
second marriage took place, that he was apprehended or is in 
custody in the county in which he is indicted. Arch. Cr. Ev., 763. 

35. Q. In an indictment for libel against the proprietor of a 
newspaper, what evidence is required to fix his responsibilities ? 

A. The proprietorship of the newspaper must be proved by a 
certified copy of the declaration, deUvered at the office of Inland 
Eevenue pursuant to 6 & 7 Wm. IV., c. 76, under the hand of one 
of the Commissioners. This wiU also be sufficient evidence of the 
pubHcation, as the copy of the newspaper can also be obtained from 
Somerset House. Or the pubHcation may be proved by calling a 
person who bought the paper. Publication must be proved in the 
county named in the venue. An indictment wUl lie for a libel 
whenever an action will lie without laying special damages. Arch. 
Cr. PL, 746, 16th ed. 
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36. Q. What are the material and necessary points of evidence 
against a bankrupt for not surrendering ? 

A. Prove the trading, petitioning creditor's debt, act of bank- 
ruptcy, petition, and adjudication. Prove the notice at the abode 
or place of business of the bankrupt, and in the London Gazette, 
producing the latter and a duplicate of the former, and proving 
the service thereof; and prove that the bankrupt did not surrender 
himself within the time limited for that purpose. Arch. Cr. PL, 
759, 15th ed. 

37. Q. The same question with regard to removing, concealing, 
or embezzling part of his estate to the value of £10 and upwards. 

A. In addition to the proofs just mentioned, prove the re- 
moval, concealment, or embezzlement, and that the value of the 
property is £10. The intent must be proved by circumstances 
from which the jury may iafer it. Ibid., 397. 

38. Q. What are the necessary points of evidence against a 
bankrupt for not discovering his property ? 

A. Nearly the same points must be proved as just mentionedj 
also that the bankrupt did not discover. 

39. C2. Upon a prosecution for prison breach, what must the 
prosecutor prove ? 

A. He must prove the charge and the warrant ; that defendant 
was lodged in the gaol in the custody of the keeper, and that while 
in custody he broke the gaol and escaped. Arch. Cr. PI., 693. 

40. Q. In what cases can a previous conviction be proved 
against a prisoner ? What convictions can be proved, and how are 
they proved ? and what course is required to be pursued in arraign- 
ing a prisoner who is charged with a previous conviction ? 

A. It may be proved against him in indictments for felonies or 
misdemeanours. Convictions for felonies, misdemeanours, and 
offences, punishable on summary conviction, may be proved. They 
are proved by a certificate containing the substance and effect 
of the indictment and conviction for the previous felony or mis- 
demeanour, or a copy of any summary conviction, signed by the 
clerk of the Ootirt. The defendant is arraigned on so much of the 
indictment as charges the subsequent offence ; if he is found 
guilty, he is then asked if he has been previously convicted. If 
he says he has, the Court may sentence him accordingly. But if 
he does not admit it, the jury shall be charged to enquire concern- 
ing the previous conviction. 24 & 25 Vic, c. 96, s. 116 ; 24 & 25 
Vic, c. 99, s. 37. 

41. Q. What is the usual course adopted in practice to secure 
the attendance of witnesses in criminal cases ? 

A. The usual course is to serve them with a crown office suipcena, 
or, in Petty Sessions cases, a magistrate's order for attendance. 
The committing magistrate may also bind them over to attend and 
give evidence on the trial. Since 30 & 31 Vic, c. 35. s. 3, 
witnesses for the prisoner may be so bound over. 

42. Q. By what means do you compel a witness who is in 
custody to attend and give evidence ? 
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A. Application should be made to a Judge of a superior Court 
at Westminster for a -writ of habeas corpus. The order being 
obtained, the writ is engrossed, and a Judge's name endorsed on 
it. It is directed to or must be left with the officer who has 
custody of the witness. 44 Geo. III., c. 102. Instead of a haheas 
corpus, a warrant may be obtained from a Secretary of State or a 
Judge of a superior Court, under 16 & 17 Tie, c. 30, s. 9 ; Arch. 
Cr. PL, 247, 15th ed. ; supra, vol. i., 75. 

43. Q. How can evidence in a foreign country be obtained in 
criminal cases? 

A. The attendance of a witness from the colonies can be obtained 
by a crown office subpoena; but,- of course, this has no power in 
foreign countries. By consent, in cases of misdemeanour, a com- 
mission may be issued. Infra, No. 54. 

44. Q. Is there any mode of compelling the attendance of a 
witness resident in Scotland or Ireland to give evidence before a 
criminal court in England ? 

A. He may be served with a suhpcena, issued at the crown office 
in England, and he is bound to obey it. If he do not, application 
may be made to the Court of Scottand or Ireland to punish him. 
45 Q-eo. III., c. 92. As to civil oases, see vol. i., 76. 

45. Q. Is the party requiring the testimony of a witness bound 
to advance his expenses ? 

A. If the witness is served in England, tender of expenses is not 
necessary ; but it is otherwise out of England. Arch. Cr. PL, 
246, 15th ed. 

46. Q. Is a witness entitled to his loss of time as well as 
expenses ? 

A, The prosecutor's witnesses are allowed a reasonable sum for 
their expenses, and for their trouble and loss of time in attending 
before the examining magistrates, the grand jury, and at the trial, 
in cases of felony and certain misdemeanours. 7 Geo. IV., c. 64. 
This act only extended to cases where the witnesses were bound 
over by recognisance or subpoena to prosecute and give evidence, but 
now examining magistrates are empowered to grant a certificate, 
where a charge for felony or for certain misdemeanours has been 
bond fide preferred, for the allowance of costs to witnesses who 
have been examined on such charge. 29 & 30 Vic, c. 52. The 
act is only in force for three years. Sec. 3. And now by 30 & 31 
Vic, c. 35, s. 5, if the witnesses for the accused are bound by re- 
cognisance to appear on the trial, the Court may allow their 
expenses. 

47. Q. What is the penalty for non-attendance of witnesses? 
A. If a witness do not attend, having been personally served 

with a subptena a reasonable time before the trial, the Court of 
Queen's Bench will, upon application, grant an attachment against 
him. Arch. Cr. PL & Ev., 248, 15th ed. 

48. Q. Can magistrates compel the attendance of a witness, and 
by what process ? 

A. They may issue a summons for his attendance. If this is not 
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obeyed after service, and a tender of a reasonable sum for costs and 
expenses, a ivarrant may issue against tlie witness. If the witness, 
on being brought up, refuse to be examined, he may be committed 
to prison. 11 & 12 Vic, e. 43, s. 7. 

49. Q. In a criminal proceeding, can a witness be sworn ia any 
other manner than upon the Gospels ? 

A. Yes. Jews are sworn on the Old' Testament; Mahometans on 
the Koran. Arch. Cr. PI. & Ev., 242, 15th ed. 

50. Q. What are the rules of evidence in regard to the testi- 
mony of Quakers in criminal cases ? 

A. Quakers and Moravians, instead of taking an oath in the 
usual manner, are permitted to make a solemn affirmation or 
declaration. 9 Geo. IV., c. 32, s. 1 ; 3 & 4 Wm. IV., o. 49. The 
same rule is extended to Separatists. 3 & 4 Wm. IV., c. 82. 

51. Q. Can a Mahometan be admitted as a witness ? and if so, 
how must he be sworn ? 

A. Yes, he may, being sworn on the Koran. 

52. Q. If a peer be examined in a criminal proceeding as a 
witness, can he be so examined on his honour ? 

A. No, he must be sworn in the ordinary way. In equity he is 
permitted to answer on his honour. Arch. Cr. PI., 242, 15th ed. 

53. Q. If the Court is satisfied of the sincerity of an objection 
to be sworn, taken by a person called as a vritness, from conscien- 
tious motives, what course may be pursued to render his evidence 
legal? 

A. The Court, on being satisfied of the sincerity of the objection, 
may permit the witness to substitute his solemn affirmation. 24 & 25 
Vic, c. 66. The provisions of this act are, by 30 & 31 Vic, c. 35, 
s. 8, extended to jurors. 

54. Q. Can evidence be taken by consent in criminal cases, and 
in this respect is there any difference in cases of felony and those 
of misdemeanour ? 

A. Depositions are sometimes taken by consent of the prosecutor 
and defendant when a material witness is about to leave the country 
or reside abroad, and the Court wiU, in cases of misdemeanour, and 
on consent of the defendant, allow them to be read. EexY. Morphew, 
2 M & S., 602 ; 3 Eussell, 498 ; Bex v. Sagan, 8 C. & P., 167. 

65. Q. To whom does the privilege of confidential communi- 
cations extend ? 

A. It extends to communications made by persons in the exercise 
of a legal or moral obligation. Thus, where a master gives what 
he believes to be a correct character of a servant, where a neighbour 
gives what he conceives to be a correct character of the credit and 
solvency of a tradesman, or where a client makes confidential 
representations injurious to an attorney's professional character in 
the management of certain concerns, to other persons who are 
jointly interested in them with his client. Arch. Cr. PL, 748, 
15th ed. 

56. Q. Is a witness entitled, upon any grounds, to refuse to 
answer any question put to him by counsel ? 
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A. A witness is entitled to refuse to answer any question yhicla. 
may tend to criminate Mm, or the husband or wife of the witness. 
Taylor, 1236, 4th ed. 

57. Q. Is evidence, in contradiction of an answer given by a 
previous witness to a question solely affecting credit, properly re- 
ceivable ; and if in fact received, can an indictment for perjury be 
sustained, if it be false ? 

A. The evidence is not receivable, but, not being material to the 
issue, cannot be the subject of an indictment for perjury. iJ. v. 
Murray, 1 P. & F., 80. 

58. Q. How can the credit of a witness be attacked on a trial ? 

A. Evidence may be given of his haviif^ been previously con- 
victed, also the party who calls him may discredit him, if in the 
opinion of the judge he prove adverse, and it be shown that at a 
former time he has made an iuconsistent statement. Adverse 
witnesses may be also discredited in a similar manner. 28 Vic, 
c. 18. 

59. Q. If a witness on cross-examination be asked, in order to 
discredit him, whether he had committed a particular act, and he 
deny it, can witnesses be called to contradict him ? 

A, This cannot- be done. But if he do not distiuctly admit a 
former inconsistent statement, proof may be given of its having 
been made, the witness's attention being first called \a the occasion, 
and he must be asked whether or not he made such statement. 
Archbold, 256 ; 28 Yic, c. 18, s. 4. 

60. Q. If on cross-examination a question relevant to the matter 
at issue, but degrading to a witness, be put and answered, is the 
party putting the question at liberty to contradict the answer, or 
what remedy has he if the answer be false ? 

A. The question being relevant to the matter at issue, a false 
answer wiU subject the witness to an indictment for perjury. And 
it is open to the cross-examining counsel to call evidence to con- 
tradict his statement or to impeach his credibility. 

61. Q. In criminal proceedings, is it allowed to either side to 
discredit their own witnesses, and is there in this respect any, and 
what, difference between criminal and civil cases ? 

A. The rule in both criminal and civil cases is that the party 
producing the witness cannot impeach his credit by general evi- 
dence of bad character, but by leave of the judge, evidence may be 
given to contradict him in ease he proves adverse. C. L. P. A., 
1854; 28 Vic, c 18. 

62. Q. Give an instance of a leading question, and of one 
which is not leading. 

A. A question is leading when the words which the witness is 
expected and required to utter are put into his mouth ; thus, if on a 
prosecution for larceny the counsel for the Crown were to call X and 
ask him " did you see the prisoner put his hand into the pocket of 
Y?" the question would be a leading one, because it suggests to 
the witness the answer which he is expected to make, viz., "I did." 
The prisoner's counsel should at once object, and insist upon the 
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question being asked thus : — "What did you see the prisoner do 
at such a time ?" This question is not a leading one. 

63. Q. If the witnesses are ordered out of Court previous to 
the commencement of the hearing of a case in petty sessions, and 
one of them disobeys the order and remains in Court, are the 
justices at liberty to reject his evidence ? 

A. His evidence cannot be rejected. Chandler v. Some, 
2 M & E., 423. 

64. Q. Is the counsel for a prosecution bound to caU every 
witness named in the indictment ? or how can they be called to 
enable the prisoner to cross-examine them ? 

A. He is not bound to call them all, though he ought, it has 
been said, to have them in Court, that they may be called for the 
defence if the prisoner chooses. If the counsel for the prosecution 
will not call them the judge may do so and examine them himself; 
the defendant's counsel may then cross-examine. Arch. Cr. PL, 
252, 15th ed. 

65. Q. What are the facts necessary to the conviction of a 
reputed thief intending to commit felonies at fairs or other places 
of public resort, and what penalty may be inflicted when he is con- 
victed ? 

A. It must appear that he attended the fair or other place of 
public resort with the intention of committing a felony tliere. It 
must also be shown that the place was a fair or place of public 
resort. • Such would be the platform of a railway station. The 
punishment is imprisonment not exceeding three calendar months, 
with hard labour. 5 Geo. IV., c. 83, s. 4 ; Oke, 634, 9th ed. 

66. Q. What facts are necessary to be proved to subject a party 
to the penalty of the Vagrant Act, for deserting or neglecting to 
provide for his wife and family ? and at whose instance can a 
charge be made, and what are the penalties ? 

A. It must appear that he is an idle and disorderly person, 
that he is capable of maintaining, either wholly or partially, 
himself and family, that he has wilfully refused to do so, and that 
in consequence his family have become charged to a parish or 
union. The guardians, overseer, or it seems any other person, 
may make the charge. The punishment is imprisonment not ex- 
ceeding one calendar month, with hard labour. A justice may also 
order his property to be searched and his goods to be sold. 5 Geo. 
IV., c. 83 ; Oke, 626, 9th ed. 

{K) Trial and Conviction. 

1. Q. Before whom is an indictment preferred in the first 
instance? In whose name is it brought? 

A. Before the grand jury of the county in the name of the 
Queen. 4 Steph. Corns., 439, 5th ed. 

2. Q. Can a second indictment be preferred for the same offence, 
after the first has been ignored ? 

A. Yes, it may, but to a subsequent Grand Jury. Ibid. 445. 
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3. Q. After an indictment has been preferred, -when must the 
prosecutor proceed to trial ? 

A. At the same assizes or sessions at •which, it is preferred, unless 
postponed by leave of the Court. . 

4. Q. In what respect does the Statute Law differ from the 
Common Law as to the trial of accessories ? 

A. At Common Law an accessory could not be tried until the 
principal was convicted, or they might be tried together. But now 
whether before or after the fact he may be tried as a principal felon. 
24 & 25 Yic, 0. 94. 

5. Q. State the course of proceeding at a criminal trial. 

A. A true bUl being found by the grand jury, the prisoner is 
arraigned. He pleads and the jury is sworn, subject to the 
prisoner's right of challenge. The prisoner is then given in charge 
to the jury. The counsel for the Crown opens his case to the 
jury, produces evidence, and calls witnesses in support. They are 
cross-examined by the defendant's counsel. If the prisoner is de- 
fended by counsel, at the close of the case for the prosecution, the 
judge asks him whether he intends to adduce evidence or not, 
if not, the counsel for the prosecution may address the jury a 
second time. 28" Vic, c. 18, s. 2. 

6. Q. What is the difference between the functions of a grand 
and petty jury? and of what number of persons must each of 
these juries consist ? 

A: The grand jury administer the oath and hear the evidence on 
the part of the prosecution only. They then decide whether the 
bUl shall be found or rejected ; whether there is sufficient cause 
to call upon the accused to answer them or not. It is also their 
function to enquire, present, do and execute all those things which 
the Queen commands. It must consist of twelve and not less than 
twenty-three. The petty jury tries the guilt or innocence of the 
prisoner upon hearing evidence. It consists of twelve men. 
4 Steph. Coms., 504, 5th ed. 

7. Q. Of how many may a grand jury consist ? 

A. It should consist of not less than twelve or more than twenty- 
three. Ibid. 

8. Q. By whom is the oath to be administered to persons ap- 
pearing to give evidence before a grand jury on any indictment ? 
What is required as to the names of the witnesses sworn and ex- 
amined ? 

A. The oath should be administered by the foreman, and the 
name of every witness must be indorsed on the back of the indict- 
ment, and the foreman shall write his initials against the name of 
such witness. 19 & 20 Vic, c 54. 

9. Q. On a grand jury, how many must agree in finding a 
biU? 

A. At least twelve must agree. 

10. Q. Is the finding of a coroner's inquest in any and what 
respect equivalent to the finding of a grand jury, and can the 
accused be tried on such an inquisition ? 
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A. It is equivalent in that the accused may, in cases of homicide, 
be arraigned on the inquisition, and may be tried on it without an 
indictment being preferred. 4 Steph. Corns., 439. 

11. Q. K the verdict of a coroner's jury be " -wiKul murder," 
and the grand jury, upon a bill of indictment for -wilful murder 
being preferred, find a true bill for manslaughter only, how must 
the prisoner be arraigned and put upon his trial ? 

A. The inquisition should be proceeded on first, and if acquitted, 
the prisoner may be arraigned for the manslaughter. But this is 
not necessary, as on the inquisition for murder he could be found 
guilty of the manslaughter. Arch. Cr. PL, 105, 15th ed. 

12. Q. By what process can the attendance of a witness before 
the grand jury be compelled ? 

A. By suhpoena, issued put either at the Crown of6.ce in London, 
or with the clerk of the peace or clerk of assize of the Court in which 
the defendant is to be tried. It should be served personally. 
Arch. Cr. PL, 67, 15th ed. 

13. Q. How many witnesses are requisite to support the find- 
ing of a grand jury ? 

A. No particular number are requisite. The grand jury generally 
caU enough to show that the charge is well founded. Ibid. 66. 

14. Q. Is an attorney liable to serve as a juror on the trial of 
a criminal matter, or upon a coroner's inquest ? 

A. He is privileged if actually practising, and having duly taken 
out his annual certificate. 6 Geo. IV., c. 50, s. 2. 

15. Q. Is an alien indicted for a felony entitled, on application 
to the Court, to have aliens on the jury by whom he is to be tried ? 
If so, how many ? 

A. He is entitled to have half of the jury aliens, if so many can 
be found in the town or place. The right also extends to misde- 
meanours, but not to treason. 28 Ed. III., c. 13 ; Arch. Cr. PL 
&Ev., 138, 15th ed. 

16. Q. What are the rights of a foreigner with respect to the 
jury by whom he is to be tried ? 

A. See last answer. 

17. Q. What right of challenging a jury has a prisoner in a 
case of felony ? 

A. He is entitled to challenge the jury for cause on the ground 
of their being objectionable ^ropier honoris respectum, propter defec- 
tum, propter affectum, ot propter delictum. Also if he is an alien for a 
jury de medietate Ungues. He may also challenge peremptorily,, i.e., 
without showing cause at all, to the number of twenty jurymen. 
6 Geo. rV., c. 50, s. 29 ; 4 Steph. Coms., 508. 

18. Q. What number of peremptory challenges of jurors is a 
prisoner entitled to on his trial for high treason ; and what number 
on his trial for murder or felony ? 

A. He is entitled to thirty-five in cases of treason (except for 
compassing the Queen's death). In the last-mentioned case of 
treason and other felonies, to the number of twenty. Arch. Cr. 
PL, 141, 15th ed. 
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19. Q. Is there any limit to challenges for cause or reason 
assigned ? 

A. No, they may be made without stint. 4 Steph. Corns., 
-508. 

20. Q. In what cases is a defendant in an indictment found at 
the assizes or sessions entitled to traverse such indictment, and to 
what period in either case ? 

A. He cannot now traverse the indictment so as to postpone the 
trial, hut the Court may, on being applied to, adjourn the trial on 
such terms as to bail, etc., as it thinks fit. 14 & 15 Yic, c. 100, 
s. 27. 

21. Q. What is a nolle prosequi, and in criminal proceedings by 
whom may it be entered, and, if entered, what is its effect ? 

A. It is a proceeding entered for the purpose of staying pro- 
ceedings in an indictment or information, either at the instance of 
the prosecutor or accused, by leave of the Attorney- General, at any 
time after the bill is found, and before judgment. It does not 
operate as an acquittal, but the party remains liable to be re- 
indicted. Arch. Cr. PL, 95, 15th ed. 

22. Q. In what cases has the right of an accused person to 
particulars been recognised ? — what is the course of proceeding to 
obtain such particulars ? If the particulars be not delivered, is 
the prosecutor precluded from giving evidence ? — what course should 
the accused pursue ? 

A. If the count in the indictment is general, the defendant is 
entitled to have particulars of the specific charges against him. 
The application has been granted in cases of embezzlement, 
nuisance, and conspiracy. The course is to apply to the prosecutor 
for the particulars, and, if they are not delivered, the accused 
should apply to Court to put off the trial. This the Court will do, 
and the prosecutor cannot therefore proceed. Bex v. Hodgson, 3 
C. & P., 422. 

23. Q. Must a prisoner indicted for felony in aU cases appear 
in person, and be arraigned ? Is there in this respect any, and if 
any, what difference of practice on an indictment for a less crime 
than felony ? 

A. No trial for felony can be had except in-the presence of the 
prisoner. Misdemeanours may be tried though the accused be not 
present, if he has previously pleaded. Arch. Cr. PI. & Ev., 132. 

24. Q. "What is the difference between English and French law 
with reference to the interrogation of prisoners ? 

A. Under the free institutions of this happy country, the 
humblest subject in the land is entitled to be tried before the 
palladium of justice, a British jury. He is assigned counsel, and, 
in addition to this advantage, the presiding judge always acts as 
the prisoner's counsel ; the prisoner is not allowed to criminate 
himself, or indeed to answer any questions whatever, the painful 
position in which he is placed being deemed to preclude the possi- 
bility of his testimony being reliable. In France, however, the 
unfortunate prisoner is presumed to be guilty until the contrary be 
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showa, and lie is subjected to severe examination at the hands 
both of the counsel for the prosecution and of the Court itself. 
Indeed the account of a criminal trial in Prance forcibly reminds 
one of the iniquitous proceedings that characterised the state trials 
of this country up to the time when the Stuarts were swept from 
the throne. 

25. Q. What is the mode in ■which a prisoner is arraigned, and 
by what statute is it that the trial for treason or felony proceeds, if 
the prisoner refuse to plead ? 

A. The prisoner is called by name to the bar of the Court, to 
answer the matter charged on him in the indictment. The indict- 
ment is read to him in English, and it is asked of him whether he 
is guilty. By 7 & 8 Geo. IV., c. 28, s. 2, if any person, being 
arraigned upon or charged with treason, felony, piracy, or mis- 
demeanour, shall stand mute of malice, the Court may order a plea 
of " not guilty " to be entered on behalf of such person. 4 Steph. 
Coms., 477, 5th ed. 

26. Q. If the prisoner, on being arraigned, stand mute and 
refuse to plead, what is the mode of proceeding ? 

A. See the previous answer. If there is any reason to doubt 
whether the prisoner is sane, a jury should be charged to enquire 
whether he is sane or not. This jury may consist of any twelve 
persons who are present. If found to be sane, "not guilty" will 
be entered ; but if insane, the prisoner will be ordered into custody 
until the royal pleasure is known. 4 Steph. Coms., 478, 5th ed. 

27. Q. What offence is the advising a prisoner to stand mute, 
and how is it punishable ? 

A . This was formerly a felony, but it is not now considered as 
an offence. 

28. Q. On a prisoner being arraigned on an indictment, what 
are the several pleas or answers he may make according to the 
circumstances of the case ? 

A. 1. He may plead to the jurisdiction of the Court. 2. He 
may demur to the sufB.ciency of the indictment in point of law. 
3. He may plead in abatement (now useless, owing to the power 
of amendment, mentioned above). 4. He may plead a special plea 
in bar. 6. Or the general issue of "not gmlfrjr." 4 Steph. Coms., 
482. 

29. Q. What is meant by a special plea in bar to an indictment ; 
and what are the facts which may and ought to be so pleaded ? 

A. It is one which gives a reason why the prisoner ought to bo 
discharged. The facts alluded to are — a former acquittal, a former 
conviction, a former attainder, or a pardon. Ibid. 

30. Q. If a person, having been indicted for an offence and 
acquitted, be indicted a second time for the same offence, what is 
the proper plea ? 

A. He should plead a former acquittal {autrefois acquit). The 
plea should be signed by counsel. Arch. Cr. PL, 120, 15th ed. 

31. Q. If a person is indicted at sessions for housebreaking, 
and upon its appearing that the offence amounted to burglary, the 
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Court direct an acquittal, and order Mm to be indicted at the 
assizes for burglary, is the plea of autrefois acquit a good plea to 
such indictment ? 

A. It would not be a good plea, for the accused could not have 
been convicted of burglary at the sessions. Therefore, there could 
not have been a legal conviction on the first indictment. Arch. 
Or. PL, 120, 340, 15th ed. 

32. Q. What are the recent statutory changes, and by what 
statute introduced, in the laws relating to criminal prosecutions for 
libel? 

A. On an indictment for a defamatory libel, the defendant may 
plead the truth of the libel, and that it was for the public benefit. 
If, notwithstanding, he shall be convicted, the Court, in pronouncing 
sentence, may consider whether the guilt of the defendant is aggra- 
vated or mitigated by the said plea. 6 & 7 Vic, c. 96, s. 3. 

33. Q. On a criminal prosecution for libel, what, under Lord 
Campbell's Act, is it competent to a defendant to plead ? 

A. See last answer. 

34. Q. Will a defendant be allowed to plead in forma, pauperis 
to an indictment in the Queen's Bench, on making oath, as in a 
civil case, that he is not worth £5 ? 

A. Yes ; the same immimity from fees will be allowed him, as 
in civil oases. Yol. i., 45. 

35. Q. What assistance may be afforded to a person accused of 
felony ? 

A. Counsel wiU be assigned him, if he have not already obtained 
one. 

36. Q. Can a Queen's counsel be retained to defend the accused 
in a criminal case ; and if so, how ? 

A. A licence from the Queen to the Queen's counsel to defend 
the prisoner must be obtained. This can be had on application at 
the Home OflB.ce and payment of certain fees. 

37. Q. Describe the duty of an attorney for a prosecution in 
preparing a brief for counsel. 

A. His duty is to copy the indictment and the depositions ; to give 
a short statement of the facts of the case, and of any previous 
convictions against the prisoner ; and to set out the evidence and 
names of the witnesses to be called on behalf of the prosecution. 

38. Q. State the course of proceeding on an indictment for 
committing a subsequent offence after a previous conviction alleged 
in such indictment, and the evidence necessary to such convictit)n. 

A. The offender is, in the first instance, arraigned upon so much 
only of the indictment as charges the subsequent offence. If found 
guilty on this, he is asked if he has been previously convicted. If 
he admits this, he is sentenced ; if he deny it, the jury is charged 
to enquire concerning such previous conviction. A certificate of 
conviction from the clerk of the Court, together with proof of the 
identity of the prisoner, is sufficient evidence, 24 & 25 Yic, 
c. 96, s. 116. 

39. Q. Can a person charged with murder be acquitted of 
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the murder, and found guilty of manslaugliter, on the same 
indictment ? 

A. Yes, he may. Arch. Or. PI. & Ev., 534, 15th ed. 

40. Q. If a party be charged with a felony or misdemeanour, 
and it appear hy the evidence that the offence was not completed, 
hut that an attempt only was made, what verdict is a jury at liberty 
to return, and what are the consequences to the party charged ? 

A. Such party will not be entitled to be acquitted ; but the jury 
may find that he is not guilty of the felony or misdemeanour 
charged, but is guilty of an attempt to commit the same, and he 
shall be punished in the same manner as if he had been indicted 
for an attempt to commit the crime. 14 & 15 Vic, c. 100, s. 9. 

41. Q. May a prisoner be again indicted for the same offence, 
if the indictment be quashed before the verdict ? 

A. He may be again indicted, and cannot plead autrefois acquit. 
It is a general rule that whenever, by reason of any defect in the 
record, either in the indictment, the place of trial, the process, or 
the like, the defendant was not lawfully liable to suffer judgment 
for the offences charged against him in the first indictment, as it 
stood at the time of its finding, he has not been in jeopardy, in the 
sense which entitles him to plead the former acquittal (or convic- 
tion) ia bar of a subsequent indictment. R. v. Drury, 3 0. & K., 
190; Arch. Or.' PL, 122, 15th ed. 

42. Q. Can a party acquitted upon an indictment for murder, be 
afterwards put on his trial for the same offence on the coroner's 
inquisition ? 

A. He may be arraigned on the coroner's inquisition, but can of 
course plead autrefois acquit. 2 Hale, 61. 

(z) Appeal. 

1. Q. What appeal is allowed in criminal cases as to facts, as 
to errors in form of procedure, and as to law ? 

A. A new trial may be obtained where the indictment has been 
preferred in the Queen's Bench, where the verdict is against the 
evidence. But in general no appeal is allowed as to facts. The 
Home Secretary, however, exercises a very questionable jurisdiction 
under this head. Error in procedure may be taken advantage of by 
motion to quash the indictment ; error in law may be taken ad- 
vantage of by writ of error, or a case may be stated for the opinion 
of the Court for Crown cases reserved. Arch. Cr. PL, 165, 15th ed. 

2. Q. May the consequences of a verdict be mitigated or 
averted ? 

A. They may be mitigated or averted by a pardon from the 
Crown, or by the Crown reducing the sentence or merely suspending 
it for a time. Also there may be a reprieve ex necessitate legis ; as 
where a woman is capitally convicted and pleads her pregnancy. 
Also the sentence will not be executed if the convicted person 
become nan compos. The sentence of the law may also be averted 
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by quashing tlie conviction as against law. This may be done by 
wit of error to the Queen's Bench, then to the Exchequer Chamber, 
and then to the House of Lords for error apparent on the record. 
Or a case may be stated for the opinion of the Court for Crown 
cases reserved. Also the conviction may be removed to the Queen's 
Bench by certiorari and quashed. Also the defendant may before 
sentence move in arrest of judgment. See infra. 

3. Q. In what eases can error be brought? Will it lie for the 
improper admission of evidence on a trial for a misdemeanour ? 

A . Error can only be brought for some substantial defect appear- 
ing on the face of the record, for which the indictment might have 
been quashed, or which wotdd have been fatal on demurrer, or in 
arrest of judgment. Thus, if in an indictment for burglary it 
appeared that the defendant broke and entered the house with 
intent to commit a mere trespass, this would be ground for writ of 
error. It will not lie for the improper admission of evidence, as 
this does not appear on the record. It only lies upon judgments in 
Courts of Eecord, and therefore cannot be brought on a summary 
conviction. Arch. Cr. PL, 165,' 15th ed. 

4. Q. State the course of proceedings in bringing error in 
criminal cases, and in what cases the plaintiff in error is entitled to 
be admitted to bail ? 

A. A certificate of counsel, accompanied by an affidavit if error in 
fact is alleged, should be submitted to the Attorney-General. Upon 
this he wiU grant his fiat, which is taken, with a pracipe and the 
former writ, to the Petty Bag Office, out of which the writ issues. It 
is delivered to the clerk of the peace or other officer of the Court to 
which it is directed, whose duty it is to make up the record and 
return it to the Court of Queen's Bench. Error is then assigned as 
in civil cases, excepting that in error from the Queen's Bench to 
the Exchequer Chamber the prisoner must be brought up to the 
latter Court, and pray oyer of the record, and assign errors by 
delivering them in writing to the officer of the Court, and must be 
present during the argument. The Attorney- General may join 
error ore tenus. After joinder of error a rule for a concilium is 
obtained from the Crown office. This is served, and the error set 
down for argument in the Crown paper. Paper books and points 
of argument are made up and delivered as in civil cases. Prom the 
Exchequer Chamber error lies to the House of Lords. In mis- 
demeanours bail will be allowed, but not in treason or felony. 
Arch. Cr. PL, 173, 15th ed. 

5. Q. If a prisoner has received judgment, and the judgment 
be afterwards reversed by a Court of Error, can he be again in- 
dicted for the same offence ? Give the reason for your answer. 

A. He may be again indicted for the same offence, the reason 
being that the judgment reversed is the same as no judgment, and 
the defendant cannot be said to have been ever in jeopardy. Beg v 
Druri/, 3 C. & K, 193. 

6. Q. If a person in prison for a misdemeanour bring to writ of 
error, does that course alone (pending the decision of the Court of 
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Error) affect him with reference to his undergoing the Ml term of 
imprisonment, inflicted by the Court below ? 

A. Pending the writ of error, the defendant is, in cases of mis- 
demeanour, entitled to be discharged, and to have returned to him 
any fine, on his entering into ia recognisance with two sureties to 
prosecute the appeal. If the judgment is affirmed, he wiU be 
rendered to prison. Ibid., 164. 

7. Q. How can questions of law in criminal cases be submitted 
to the consideration of the judges ? and has there been any, and 
what, recent alteration in the law on the subject ? 

A. They may be reserved by the presiding judge on the trial of 
any treason, felony, or misdemeanour for the consideration of the 
fifteen judges sitting as a Court for the consideration of Crown 
cases reserved, 11 & 12 Vic, e. 78. Under this act not only 
questions of law raised by the evidence may be reserved, but 
questions of law arising in arrest of judgment, or as to the suffi- 
ciency of the indictment, but not questions which arise on demmrer, 
in respect of which the prisoner is entitled to bring error. The 
judgment of the Court is final. Axoh. Cr. PL, 164, 15th ed. 

8. Q. Is conviction on trial by a jury necessary to give the 
Court of Criminal Appeal jurisdiction ? May the Court entertain 
a case stated from the Court below on a judgment or demurrer ? 
May it amend an indictment ? 

A. A conviction is necessary, 11 & 12 Vic, e. 78, s. 1. The 
Court may entertain matters arising in arrest of judgment, but not 
on demurrer. It does not appear to have power to amend an 
indictment, but where an amendment has been improperly made in 
the Court below it may correct it. Ibid., 164. 

9. Q. What is the meaning of a general verdict, with a special 
case reserved ? 

A. It means that a case is reserved by the judge for the Court 
for the consideration of Crown cases reserved. See the previous 
answers. 

10. Q. In what eases, and on whose application, will the Court 
in general quash an indictment ; and in what cases will the Court 
in general refuse to do so, and why ? 

A. If an indictment is defective on the face of it, so that a con- 
viction cannot be obtained, the Court will quash it at the instance 
of the prosecution in all cases where the prosecution appears to be 
bond fide, not instituted for malicious motives, or for the purpose of 
oppression. It will not, however, quash it at that of the defendant 
where it appears to be for some enormous crime, such as treason 
or felony. This is because the defect being merely formal it would 
be against public policy to allow a defendant at his own request 
to avoid a trial. Arch. Or. PL & Ev., 81, 15th ed. 

11. Q. If the Court for Crown cases reserved quash a convic- 
tion, is the' prisoner liable to be tried again for the same offence, or 
what is the effect of the decision of the Court ? 

A. If the Court for Crown cases reserved consider the convic-t 
tion improper, it may order the discharge of the prisoner, and tha 
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entry of an acquittal on the record, and this acquittal may be pleaded 
in bar to any subsequent indictment for the same offence. 

12. Q. When can, and when cannot, a new trial be granted in 
criminal cases ? 

A. Where the indictment has been preferred in the Queen's 
Bench, or has been removed into the Court by certiorari, a new trial 
may, after conviction, be moved for on the ground that the prose- 
cutor has not given due notice of trial, or that the verdict is against 
the evidence, or to the direction of the judge, or for the improper 
reception or rejection of evidence, or for gross misbehaviour of the 
jury, or for surprise. A new trial cannot be granted where the 
verdict is special, or where the indictment is not in the Queen's Bench. 
The time for the motion is as in civil cases. Arch. Or. PL, 159. 

13. Q. When wiU. a new trial in a case of perjury be refused by 
the Court ? 

A. Oases of perjury do not appear to stand on a different footiag 
from other misdemeanours, and the rules stated in the last answer 
apply to them, with the exception that conviction is not necessary 
as in cases of misdemeanour, a new trial may be ordered after 
acquittal. 

14. Q. On a motion for a new trial, are affidavits of new facts 
admissible under any, and what, circumstances ? 

A. Affidavits are admissible on the application for a new trial ; 
and if the facts disclose surprise, or any of the grounds above 
mentioned, a new trial will be granted. If, however, the proceed- 
ings have been perfectly regular, and there has been no improper 
reception of evidence or misdirection, a new trial wiU be refused. 
The course usually adopted when new facts appear tending to 
show the innocence of the prisoner, is to apply to the Home Secre- 
tary for a remission of the sentence. 

15. Q. What is the rule as to payment of costs on a motion for 
a new trial in criminal cases ? 

A. The costs are in the discretion of the Court. They are 
usually ordered to await the event of the new trial, if. v. Ford, 
1 Nev. & M., 776. 

16. Q. State in what cases a motion is made for arrest of judg- 
ment, and within what time. Is it necessary the defendant should 
be present upon motion made, and, if so, why ? 

A. The defendant may do so at any time between the conviction 
and the sentence, but not afterwards. It is on some substantial 
ground of objection arising on the face of the record, but is not 
sustainable for defect in the evidence, or irregularity of the 
trial._ If the judgment is arrested, all the proceedings are set aside, 
and judgment of acquittal is given, but this is no bar to a fresh 
indictment. Arch. Or. PI., 155, 15th ed. The prisoner must be 
present. 4 Steph. Corns., 624. 

17. Q. Is there any appeal on questions of law or fact from the 
determination of magistrates in Petty Sessions ; and, if so to 
•what tribunal, and what proceedings should be taken by the 
appellant ? 
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A. There is no appeal unless a power to appeal is expressly 
given by statute. This is usually done, and the appeal is to the 
Quarter Sessions. It is a rehearing of the case upon the merits. 
See the next answer. 

18. Q. What amount of penalty or term of imprisonment must 
be adjudged on a summary conviction to entitle a party aggrieved 
to appeal ? State the course of proceeding on such appeal. 

A. An appeal only lies to the Quarter Sessions under the 
Malicious Injuries to Property Act, where the penalty awarded 
exceeds £5, or the imprisonment in default of payment exceeds one 
month. The amount of penalty is the same under the " Poor-law 
Amendment Act." Under the " Highway Act," an appeal is 
allowed however small the penalty. Under the " General Turn- 
pike Act" the amount is 40s. Notice of appeal is in general ne- 
cessary, and the notice should state the grounds of appeal. A 
recognisance is also usually required to be given by the defendant, 
conditioned to try the appeal and be bound by the judgment 
thereon. Provision is also made for appealing to a superior 
Court upon a special case, setting forth any question of law which 
may have arisen at the hearing. 20 & 21 Vic, c. 43. 

19. Q. In what cases does an appeal lie against a summary 
conviction under the Larceny Act or Malicious Injuries Act ? 

A. An appeal lies in both cases to the Quarter Sessions, where 
the sum adjudged to be paid shall exceed £5, or the imprisonment 
exceed one month, or the conviction take place before one justice 
only. 24 & 25 Yic, c. 96, s. 110, c. 97, s. 68. 

20. Q. If a justice wrongfully convict a man, e.g., for an 
offence over which the justice has no jurisdiction, can the man get 
rid of the conviction, and how ? 

A. He may, in general, appeal to the Quarter Sessions, also he 
may demand a ease under 20 & 21 Vic, c. 43, for the decision of 
any of the superior Courts of Common Law. He may also move 
the Court of Queen's Bench for a certiorari to remove the conviction 
to that Court to be quashed. 

(j) Punishment. 

1. Q. State what are the principal modes of punishment now 
existing ? 

A. Misdemeanours are punished by fine or imprisonmnent, or 
both; also, in some cases, by penal servitude. Felonies are punish- 
able, in some cases, by. death, but more usually by imprisonment 
or penal servitude ; the imprisonment being frequently accom- 
panied (both in misdemeanour and felony) with hard labour, to 
which whipping and solitary confinement are sometimes added. 
4 Steph. Coms., 627, 5th ed. 

2. Q. What crimes are now punishable by death? 

A. They are — 1. Treason. 2. Murder. 3. Piracy, with intent 
to murder. 7 Wm. IV. and 1 Vic c. 8B,_s. 2._ 

3. Q. State several of the crimes which, in the earlier part of 
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the present century, were punishable by death, but -which are no 
longer liable to that punishment ? 

A. The following may be mentioned :— Forgery, Arson, Horse- 
stealing, and some cases of Piracy. 

4. Q. Is the returning from transportation a capital offence, 
or what other punishment is substituted for it ; and, if so, by what 
statute ? 

A. It is a felony, but not capital, being punishable by penal 
servitude for life. 4 & 5 Wm. IV., c. 67. 

5. Q. Of what offence is a prisoner (lawfully committed for 
treason or felony) who breaks prison and escapes, guilty ? If he is 
confined for au inferior charge, what is the offence ? 

A. The first case put is felony, punishable by penal servitude for 
seven years, or not less than five years, or imprisonment not ex- 
ceeding two years, with or without hard labour or solitary confine- 
ment and whipping. The second case is a misdemeanour, punish- 
able by fine and imprisonment. 1 Edw. II., St. 2, c. 1 ; 7 & 8 
Geo. IV., c. 28, ss. 8, 9. 

6. Q. Is transportation a punishment originating in the Common 
or the Statute Law ? 

A. It originated with the Statute Law. 5 Geo. IV., c. 84. Penal 
servitude is now substituted for it. 20 & 21 Vic, c. 3. 

7. Q. When a statute superadds a punishment to an act which 
is already an offence at Common Law, does the statutory punish- 
ment supersede that which was attached to the offence by the 
Common Law or not ? 

A. The Common Law punishment is not superseded by the 
statute, and, in cases under the Consolidation Acts of 1861, the 
Common Law punishment of a fine may be inflicted, in addition to 
the statutory punishment. Greaves, 6 — 9. 

8. Q. Is an accessory to murder after the fact punishable by 
death? 

A. No, but by penal servitude for life, or for not less than five 
years, or imprisonment with or without hard labotir, not exceeding 
two years. 24 & 25 Vic, c. 100, s. 67. 

9. Q. Is a peer, who may be convicted of felony, liable to the 
same punishment as any other subject? 

A. Yes, he 'has no privilege on this account since 4 & 5 Vic, 
c, 22. 

10. Q. Is the benefit of clergy now allowed in any cases ? 

A. It is entirely abolished. 7 Geo. IV., c. 28, s. 6. ; 4 & 5 
Vict., c 22. 

11. Q. Does the law make any distinction as to punishment in 
the offence of setting fire to a house? and, if so, state ttie distinction. 

A. See supra, chap. ii. (/). 
_ 12. Q. On an indictment for felony, what is the effect of a pre- 
vious conviction for felony ? In what manner, and at what period 
of the trial, can such previous conviction be proved ? 

A. On indictment for larceny after a previous conviction for 
felony, the punishment is penal servitude, not exceeding ten years 
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or less than five ; or imprisoninent for any term not exceeding two 
years, with or without hard labour or solitary confinement ; and if 
a male under sixteen, with or without whipping. 24 & 25 Vic, 
e. 96, s. 7. The couTiction is proved, after the prisoner is found 
guilty on the principal charge, by a certified copy thereof and 
evidence of identity. 

13. Q. State the scale of imprisonment (according to the amount 
of penalty) to which a person is liable, who, being ordered on sum- 
mary conviction to forfeit or pay a sum of money, fails to do so at 
the time appoiated, and the means by which such imprisonment 
may be determined ? 

A. By the smaU penalties act, where the penalty does not exceed 
10s., the imprisonment is not to exceed seven days. Exceeding 
10s. and not exceeding £1, fourteen days. Exceeding £1 and not 
exceeding £2, one month. Exceeding £2 but not exceeding £5, 
two months. 28 & 29 Yic, c. 127. In cases not provided for by 
this act, the term of imprisonment is usually regulated by the act 
imposing the penalty. Oke, 163, 9th ed. 

14. Q. If a penalty or fine is recovered from a person by a 
body corporate, to whom is the penalty or fine payable, and under 
what statute ? 

A. Half is paid to the informer and half to the overseers for 
the benefit of the poor. 8 «fc 9 Yic, ec 16, 18, 20. In many 
cases, however, the penalty is paid to the corporation, and in some 
to the Queen. Oke, 546 et. seq., 9th ed. 

15. Q. What penalty is attached to a conviction for unlawfully 
and wilfully himting, killing, or wounding any deer in an unin- 
closed forest or chase, and to what punishment is a pariy Hable, on 
conviction, for a second offence of the same description ? 

A. Such person, on conviction, is liable to pay such sum not 
exceeding £50 as to the justices shall seem meet. And on convic- 
tion for such second offence, he will be liable to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and if a male under sixteen, 
with or without whipping. 24 & 25 Vic, c. 96, s. 12. 

16. Q. What is the punishment for setting fire to any furze, 
gorse, heath, or fern ? 

A. It is felony, and the punishment is penal servitude not ex- 
ceeding fourteen years, and not less than five, or imprisonment not 
exceeding two years, with or without hard labour or solitary con- 
finement, and if a male under sixteen, with or without whipping. 
24 & 25 Vic, c. 97, s. 16. 

17. Q. Has the Court any, and what, power in cases of convic- 
tion of felony or misdemeanour respectively, beyond the infliction 
of the penal sentence due to the offence? 

A. In the case of felonies, punishable under the Gonsolidaljion 
Acts of 24 & 25 Vic, the Court may require the offender to enter 
into his own recognisances, and to find sureties both or either for 
keeping the peace, in addition to any punishment authorised.. ,As 
to misdemeanours, the Court may fine the prisoner in addition to 
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his punisliment, and may require sureties, as in the case o£ felony. 
No imprisonment for not finding sureties is to exceed a year. 
Greave's Consol. Acts, 6, 2nd ed. . ■. + 

18. Q. When solitary confinement forms part of the punishment 
awarded for any offence, for what period at any one time, and for 
what portion of any one year, may the offender be kept in such 
solitary confinenient ? 

A. For not exceeding one month at any one time, and not ex- 
ceeding three months in any one year. General Clause in Consou- 
dation Acts. Ibid., 5. 

19. Q. Up to what age, and after hoy long a duration of 
imprisonment, is a youth liable to be sent to a reforma;tory school ? 
What is the longest time for which he may be detained there ? and 
is a summary conviction as an idle and disorderly person under the 
Yagrant Act for wandering abroad and begging, followed by the 
requisite length of imprisonment, sufficient in point of law to 
authorise his being so sent ? 

A. The age is not exceeding sixteen, and the period of im- 
prisonmeB.t fourteen days. He may be detained for not exceed- 
ing fi.ve years. The case put would be sufficient in point of law 
{sed qucere). 

20. Q. Where a person is convicted of felony, and receives 
judgment, does all his property, real as well as personal, become 
thereby forfeited ; and, if so, is there any, and what, difference 
between real and personal property as to the time of forfei- 
ture? 

A. Lands only escheat in capital felonies. On sentence of death 
for murder, the Crown takes the lands for a year and a day, and 
subject to this they go to the Lord. In treason, the land is forfeited 
absolutely to the Crown. Goods and chattels are forfeited to the 
Crown in treason and felony on conviction. Lands escheat or be- 
come forfeited on attainder, which happens on sentence of death or 
outlawry. Vol. i., 175. 4 Steph. Com., 545, 5th ed. 

21. Q. What is the chief distinction between misdemeanours 
and felonies as to for:feiture ? 

A. There is no escheat or forfeiture in cases of misdemeanour. 
See previous answer. 

22. Q. Does a reversion in personal property, vested in the 
convict at the time of conviction, but not seized by the Crown 
during the term of punishment, and which subsequently becomes 
payable, belong to the party convicted or to the Crown ? 

A. It is payable to the Crown. On conviction, all the personalty, 
whether in possession or action, are forfeited. The fact of the 
Crown not having seized during the punishment will not affect its 
rights. If the interest depended on a contingency which did not 
happen until after the imprisonment, the Crown would not be 
entitled. Stokes v. Holden, 5 L. J. (N. S.) C, 291. Hawk. P. 0. B., 
2, c. 49, s. 9. 

23. Q. In what case, and under what authorities, are heii-s pro- 
tected from prejudice by attainders of their ancestors ; and persons 
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beneficially entitled to real and personal property from the conse- 
quences of the conviction for treason or felony of a trustee ? 

A. It is provided that on attainders for felony, except murder, 
no person shall he disiaherited other than the offender for his life 
only. 54 Geo. III., o. 145. Also, descent may now be traced 
through a person attainted. 3 & 4 Wm. IV., c. 106, s. 10. No 
property is to escheat or be forfeited by reason of the attainder or 
conviction of the trustee. 13 & 14 Vic, c. 60, ss. 46, 47. 

24. Q. In the case of a conviction of a trustee for felony, is 
there any power by any, and what, statute to remove him and sub- 
stitute another in his stead ? 

A. The Court of Chancery is, under 18 & 19 Vic, c 91, s. 10, 
empowered to appoint a fresh trustee in the place of one who is 
convicted of felony. 4 Steph. Ooms., 451, 6th ed. 

25. Q. In the case of an abduction of an heiress against her 
win, can the party convicted acquire any right to real or personal 
estate of such heiress, and, in case of a subsequent marriage 
between the parties, how is such property to be dealt with ? 

A. The party stealing the heiress cannot take any interest in her 
property, and, in case of marriage, the property is settled as the 
Court of Chancery shall appoint. 24 & 25 Vic, c. 100., s. 53. 

26. Q. How is a pardon granted ? 

A. It is granted by the Crown under the great seal, or by a 
warrant under the sign manual. 4 Steph. Coms., 559, 5th ed. 

27. Q. What effect has a pardon upon the rights and privileges 
of the person convicted ? 

A. It makes the offender a new man, and acquits him of all 
penalties and forfeitures annexed to the offence. If any one calls 
him a traitor ' or felon after pardon, he may bring an action of 
slander. If prior to conviction, it prevents forfeiture. After 
attainder it is of no effect, but an Act of Parliament must be ob- 
tained. 4 Steph. Coms., 562, 5th ed. 

28. Q. In what cases, and at what time, is the owner of stolen 
property entitled to a restitution of the same ? 

A. When the owner of any chattel, money, valuable security, or 
other property, has prosecuted the thief to conviction, he is entitled 
to an immediate order for the restitution of such goods either by 
writ of restitution, or by order in a summary manner. (24 & 25 
Vic, c. 96, s. 100. The boncLfide purchaser of stolen property, the 
restitution of which has been made to the right owner, may, by 
order of the Court, be paid any monies taken j&om the prisoner on 
his apprehension not exceeding the amount of the proceeds of the 
eale. 30 & 31 Vic, c. 35, s. 9. 

29. Q. In what cases, and as to what description of stolen pro- 
perty, is the owner not entitled to restitution ? 

A. The owner is not entitled to restitution unless there has been 
a conviction. He is not entitled to valuable securities which have 
been hon& fide paid, or discharged, or taken, or received by transfer for 
value, without notice of the felony or misdemeanour. Property sold 
even in market overt is liable to be returned. 4 Steph. Corns., 622. 
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(/c) Incidental Procedure. 

1. Q. How may a search -warrant for property be obtained ? 

A. It may be obtained from a justice on proof by the oath of a 
credible witness that there is reasonable cause to suspect that any 
person has in his possession any stolen property. It must appear 
also that some act of stealing has been committed. 7 & 8 Geo. IV., 
c. 29, s. 63 ; 24 & 25 Yic, c. 96, s. 103. 

2. Q. Is a prisoner, tried summarily before justices in Petty 
Sessions under the Criminal Justice Act (18 & 19 Vic, c. 126) for 
larceny to an amount under 5s., entitled to make his defence by 
counsel or attorney ; and has a prisoner, examined by onia or more 
justices on a charge of larceny to an amount above 5s. with a view 
to send his case ft)r trial to the assizes or sessions, if the evidence 
support the charge, the same privilege ; and if there is a distinc- 
tion in that respect between the two cases, what is the distinction, 
and what are its grounds ? 

A. In the first case the prisoner may defend by counsel or 
attorney, because this is the final hearing of his case, and he should 
have every facility of defence. 11 & 12 Vic, c. 43, s. 12. But he 
cannot in the latter, unless the justices allow him, which permission 
is usually granted, if asked for. 

3. Q. If a justice of the peace be required to do an act 
relating to the duties of his office and he refuses, by what mode 
can the party, requiring the act to be done, compel the justice to 
doit? 

A. He may be compelled to do so by writ of mandamus, issuing 
from the Court of Queen's Bench ; it is granted where the thing 
required to be done is legal, but not where the magistrates have 
exercised their jurisdiction errwieously, or they have a discretion ; 
the writ is obtained on motion. Stone's Petty Sessions, 30. 

4. Q. State the mode of compelling magistrates to hear cases ; 
within what time the application should be made, and are they 
subject to payment of costs for having refused to adjudicate ? 

A. A mandamus should be obtained from the Court of Queen's 
Bench. The facts are set out in an affidavit, upon which counsel 
moves for a rule nisi. This is served on the justices. On argu- 
ment, it is either made absolute or discharged. Instead of pro- 
ceeding by mandamus, a more simple procediu'e was introduced by 
11 & 12 Vic. c. 44, s. 5. A simple rule may be moved for in the 
Queen's Bench, supported by affidavit, calling upon the justices to 
show cause why they should not proceed. This may be made 
absolute with or without or upon payment of costs. Oke, 44, 
9th ed. 

6. Q. What is a criminal information ? What is an information 
ex officio, and for what does it lie ? 

A. It is a complaint exhibited in the name of the Crown in the 
Court of Queen's Bench, in respect of any ofience under the degree 
of treason or other felony. It is of two kinds — one filed ex officio 
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by the Attorney-General, in respect of sucli misdemeanours as tend 
to disturb tbe Government ; the other filed by the Master of the 
Crown OfB.ce, at the relation of a private person, in cases of gross 
and notorious misdemeanours, riots, batteries, and libels, which 
deserve the most public animadversion. 4 Steph. Coms., 459, 
5th ed. 

6. Q. State what you conceive to be the advantage to a clieut 
in advising biTn to adopt this course of proceeding, in preference to 
an indictment or action at law in the ordinary course ? 

A. The advantage is, that if a libel were written on my client, 
he could, by moving the Court for a criminal information, deny the 
truth of the alleged libel, and so place himself in a better position 
before the public, than waiting until an indictment or action could 
be tried. The criminal courts in London now sit so frequently, 
that this advantage is not so great as formerly., 

7. Q. In what manner is a criminal information obtained, and 
what is necessary to be sworn to ? 

A. The party aggrieved should move the Court of Queen's Bench 
for a rule to show cause why a criminal information should not be 
filed, which motion, in case of libel, must be supported by an 
affidavit, expressly denying the truth of the imputation. The rule 
is served, and, if sufficient cause is not shown, made absolute. The 
information is then filed, and sent down by writ of nisiprius into 
the country for trial, either by a common or special jury, like a 
civil action. 

8. Q. For what offences will an action lie as well as an in- 
dictment ? 

A. Whenever a wrongful act amounts to a felony, the remedy 
by action is postponed until the requirements of public justice have 
been satisfied by the conviction of the offender. But, after convic- 
tion, an action wiU lie for felonies whereby any person has sustained 
injury, e.g., cheating by forgery, and bigamy. For wrongful acts, 
amounting only to misdemeanours, the remedy is not suspended ; 
but the injured party may sue at once for damages, whether he does 
or does not subsequently prosecute. Addison on Torts, 27 — 29. 

9. Q. What jurisdiction does the Court of Queen's Bench possess 
over an order or conviction by justices of the peace, and what is the 
mode of proceeding ? 

A. This Court controls justices by writs of mandamus and pro- 
hibition. It also removes convictions by certiorari, as to which, see 
infra. 

10. Q. Can the proceedings of a Court of inferior jurisdiction 
be removed to a Superior Court ? If so, by what means ? 

A. A certiorari may be obtained to remove the proceedings to the 
Court of Queen's Bench, when it appears that a fair trial cannot be 
had below ; or that a question of law of great difficulty is likely to 
arise, and in other cases. 4 Steph. Coms., 387. 

11. Q. What is a writ of certiorari ? 

A. It is a writ, by virtue of which an indictment is removed from 
an inferior Court of criminal jurisdictioB to the Court of Queen's 
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Bencli. It issues sometimes out of the Common Law jurisdiction, 
of Chancery, sometimes out of the Queen's Bench. Arch. Cr. PI. 
& Ev., 84, 15th ed. 

12. Q. State generally in what cases a certiorari may be moved 
for. Describe the mode of application, and what is required of a 
party applying for the writ, either prosecutor or defendant. 

A. 1. To consider the validity of indictments. 2. Where an 
impartial trial cannot be had in the Court below. 3. To plead a 
pardon. 4. For the purposes of outlawry. It is obtained on 
motion to the Court or a Judge thereof. The party applying must 
show that a fair and impartial trial cannot be had in the Court 
below; or that some important and diflScult question of law is 
involved ; or that a view of premises or a special jury may be re- 
quired. 16 & 17 Vic, c. 30 ; 4 Steph. Corns., 471, 5th ed. 

13. Q. Where several defendants are indicted together, and, on 
the application of one of them, a writ ot' certiorari is obtained, does 
this in any way affect the other defendants ? 

A. The writ of certiorari removes the iadictment, and, therefore, 
all the defendants will be tried before the Court from which it 
issues. . The Court will, for good reasons, remove an indictment 
upon the application of one of several defendants, without the 
consent of the others, he procuring responsible recognisances to pay 
costs in case of conviction. Beg. v. Foulkes, 20 L. J., M. C, 196. 

14. Q. Is the writ of certiorari in criminal cases demandable of 
right by prosecutors or defendants ? What o£B.cer is entitled to it 
as of right ? 

A. No; it is in the discretion of the Court to grant it. The 
Attorney- General or other officer of the Crown is entitled to it as 
of right. Arch. Cr. PI., 85, 15th ed. 

15. Q. Indictment found at sessions, and transmitted by the 
justices to the assizes, can it be tried at the assizes without being 
removed by certiorari ? 

A. Yes, it may. B. v. Wetherell, E. & E., 381. 

16. Q. What is the effect of a writ of procedendo ? 

A. Its effect is to command the inferior Court, in the name of 
the Crown, to proceed to judgment. It is obtained in criminal 
cases from the Queen's Bench, and issues out of the Common Law 
side of Chancery. It is a prerogative writ. 4 Steph. Corns., 4. 

17. Q. What is the nature and form of a writ of mandamus? 
In what cases is it usually issued, and what is the mode of opposing 
and trying its validity ? What is the liability to costs of the party 
applying for or resisting the issuing of the writ ? 

A. It is a prerogative writ, issuing out of the Queen's Bench, 
directed to any person, corporation, or inferior Court within the 
dominions of the Crown, requiring the doing of some particular 
ihing. It issues in cases of the infringement of public rights or 
duties. Thus, to compel the admission of an applicant to an office ; 
to compel the holding of a court for the election of a mayor ; to 
compel judges of inferior Courts to do justice. The writ is obtained 
on motion for a rule nisi, afterward made absolute, if no cause is 
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shown. A return is made to tlie writ, the validity of which, in 
point of law and fact, is tried as in an ordinary action. The costs 
are in the discretion of the Court (4 Steph. Corns., 5, 6th ed.). As 
to the mandamus under 17 & 18 Yic, c. 125, see supra, vol. i., 68. 

18. Q. What is a writ of prohibition, and firom what Court 
does it proceed ? 

A. It is a prerogative writ, directed to the judge and parties of 
a suit in an inferior Court, commanding them to cease from the 
prosecution thereof. Properly, it issues only out of the Queen's 
Bench, but it may now be had in somo cases^out of the Courts of 
Chancery, Common Pleas, or Exchequer. 4 Steph. Corns., 10, 
5th ed. 

19. Q. How is it obtained ? 

A. In some cases it may be obtained on motion, but in others a 
rule to declare in prohibition is obtained, after which the pro- 
ceedings are conducted as in an ordinary action. Ibid. 

20. Q. Describe a writ of quo warranto, and state some of 
the occasions on which it issues; within what time must it be 
applied for ? 

A. It is a prerogative writ in the nature of a writ of right for 
the Crown against him who tisurps or claims any o£B.ce, franchise, 
or liberty, to inquire by what authority he supports his claim, in 
order to determine the right. It lies, also, in case of the non user 
or misuser of a franchise. The writ is now almost superseded by 
an information in the nature of a quo warranto filed in the Queen's 
Bench by the Attorney-General. It should be applied for within 
twelve months after the election of the defendant. 4 Steph. Coms., 
17,5thed. 

21. Q. State the practical mode of proceeding under the Habeas 
Corpus Act ; and what is the rule in criminal matters as to contro- 
verting the truth of facts alleged in a return to a writ of habeas 
corpus ; and is there any difference in this respect in matters not 
criminal? 

A. The writ may be obtained on motion to the Court, or appli- 
cation to a Judge in vacation. It may be granted by any of the 
superior Courts {supra, vol. i., 3, where the Exchequer is omitted), 
and by and of the Judges in vacation. By 56 Geo. III., c. 100, 
the truth of the return may be enquired of on affidavit in both 
criminal and civil matters. 3 HaUam's Cons. Hist, 15, 10th ed. ; 
31 Oar. II, c. 2. An order of Court to the governor of a prison 
to bring up an accused for trial is now as effective for that purpose 
as a writ o£ habeas corpus. 30 & 31 Vic, c. 35, s. 10. 

22. Q. On an information for a misdemeanour, where the pro- 
secutor does not proceed to trial according to his notice, is he liable 
to any costs of the party accused ? 

A. If the prosecutor do not proceed to trial within a year after 
issue joined, the Court may award the defendant his costs. If not 
paid within three months of taxation, the defendant may have the 
benefit of the recognisance entered into to prosecute the informa- 
tion. Corner's C. Pr., 177. 
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23. Q. In wliat cases of felonies and misdemeanours are pro- 
secutors, at tlie Assizes or Sessions, entitled to their costs ; and, if 
BO, out of what fund ? Is the prosecutor ever bound to pay the costs 
of the accused ? 

A. They and their witnesses are allowed costs in cases of felony 
and certain misdemeanours; e.g., receiving stolen property, assaults 
upon peace officers, obtaining property under false pretences, 
perjury. The costs are paid out of the County or Borough rate. 
The treasurer of the County or Borough is, however, repaid by 
Act of Parliament. 14 & 15 Vic, o. 55. Justices may order the 
prosecutor to pay costs where they have summary jurisdiction. 
Supra, cap. 5, s. b. Also, where, under the provisions of 22 & 23 
Vic, c. 17, an indictment has been preferred, where there has been 
no committal or holding to bail, the Court may order the prosecutor 
to pay within one month after order the costs of the accused, 
if it think the prosecution unreasonable. 30 & 31 Vic, c. 35, s. 2. 

24. Q. Where, on^the conviction for an assault, costs are allowed 
to the prosecutor, how may their payment be enforced ? 

A. By distress and sale of the goods and chattels of the offender. 
The Court must authorise the distress by warrant under its hand 
and seal. 24 & 25 Vic, c. 100, s. 75. 



VI. — Civil Jwisdiclion of Justices of the Peace. 
(a) Poor Laws. 

1. Q. What are the modes by which a parochial settlement 
can now be gained ? 

A. 1. By birth. 2. By parentage, illegitimate children taking 
the last settlement of the father, and, after his death, of the mother, 
until emancipation by marriage, or attaining twenty-one, and living 
permanently separate from the parent. 3. A female gains a 
derivative settlement by marriage. 4. Eenting a tenement for the 
sum of £10 a year for one whole year, and occupying the same, 
also paying the rent and poor-rates in respect thereof. 5. Being 
bound apprentice, and inhabiting for forty days under such binding. 
6. Having an estate of one's own in the parish, and living witlmi 
ten miles thereof. 7. Being charged to and paying the public 
taxes and levies of the parish. (3 Steph. Ooms., 175). Virtually a 
settlement may be acquired by residence in a parish for one year 
without receiving relief, as, after that, the pauper is irremovable. 
28 & 29 Vic, c 79, s. 8. 

2. Q. Where is the primd facie place of settlement of an ille- 
gitimate child, and are there any, and what, exceptions to the 
general rule ? 

A. It is the parish where its mother has a settlement until the 
child attain the age of sixteen, or gains another settlement. 4 & 5 
Wm.rV., c. 76, s. 71. 

3. Q. If a woman, having a legal settlement, marry a foreigner 
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or other person not having one, and he die without having gained . 
one, leaving her surviving, has she any settlement ; and,_ if so, 
where ? 

A. She retains her original settlement. She cannot acquire one 
in her own right during the marriage. 3 Steph. Corns., 176, 
5th ed. 

4. Q. Can a wife, residing with her husband in a parish, be 
separately removed thence in any case ? 

A. She may by mutual consent, but not otherwise. Ibid., 183. 

5. Q. What constitutes such a residence in as will confer a 
settlement there ? 

A . See supra, No. 1 . 

6. Q. How can a settlement be acquired by renting a tene- 
ment, or by paying rates and taxes ? 

A. See supra, No. 1. 

7. Q. Under what circimistances is a pauper, who is living in a 
parish in which he is not settled, but who is in actual receipt of 
relief, not removable ? 

A. He is not removable if he have no settlement to be removed 
to. Also, if unable to travel through sickness or infirmity. Also, 
persons in custody for felony and misdemeanour, debt, or lunacy, 
cannot be removed under the poor laws. No person can be removed 
from a parish in which he has resided one year next before the 
application for a warrant for his removal. 28 & 29 Vic, c. 79, s. 8 ; 
3 Steph. Coms., 183, 5th ed. 

8. Q. What course ought to be adopted, if a lunatic be found 
wandering about a parish, and on whom is the maintenance of such 
a lunatic thrown ? 

A. He should be apprehended by the constable or overseer and 
taken before a justice, who should call in a physician, surgeon, and 
apothecary, and examine such alleged lunatic, and, if satisfied that 
he is insane, direct him to be received into the county or borough 
asylum. He should be received into the asylum within one month 
of the date of the order. The maintenance of such lunatic is thrown 
first of aU on the parish out of which he was removed, but ultimately 
upon the parish in which he had a settlement. If his settlement 
cannot be ascertained, he is chargeable to the county rate. 16 & 17 
Vic, c. 97, ss. 96, 97, 98. If the lunatic has any property that is 
available, it is applied to his maintenance by order of justices. 
Sec. 104. Oke, 1099, 9th ed. 

9. Q. Has the parish, on whom an order is made for main- 
tenance of a lunatic, a right of appeal, and does that right differ 
from the ordinary right of appeal against an order of removal ? 

A. The parish may appeal at the next general quarter sessions, 
giving notice within twenty- one days after the service of the order. 
If the party intending to appeal applies for a copy of the depo- 
sition within the twenty-one days, a further period of fourteen days 
after the sending of the copy is allowed for giving notice of appeal. 
16 & 17 Vic, c97, s. 110. 

10. Q. If a pauper lunatic be maintained by a county or 
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borough, having a separate court of quarter sessions, wliat steps can 
be taken to relieve them of such a charge ? 

A. -If the pauper lunatic be not maintainable by such county or 
borough, any two of the visitors of the asylum, being justices of the 
peace, may order his removal to the asylum of any other county or 
borough ; and the expense of such removal will be borne by the 
parish, county, &o., to which the lunatic is chargeable. Oke, 
1108. 

H. Q. If a pauper, resident in a parish where he is not legally 
settled, became chargeable, how is he to be removed to the parish 
in which he is legally settled? And if that parish intend to_ dis- 
pute the settlement, how and before whom is the case to be tried ? 
And if the tribunal Jiefore which the trial takes place cannot decide 
the case, how and to whom is the decision referred ? Is there any, 
and what. Imitation of time for disputing the settlement ? 

A. An order of removal should be obtained by the guardia,ns on 
application to two justices, who will make the order if the evidence 
is satisfactory. The pauper cannot be removed until twenty-one 
days after the notice of chargeability, when a copy or counterpart of 
the order is sent to the opposite parish with the ground of removal. 
A copy of the depositions on which the order is made is kept by 
the clerk to the justices making the order, and within seven days 
after application he wiU furnish a copy at 2d. per folio. Notice of 
appeal must be given to the next Quarter Sessions (whose decision 
is final) within twenty-one days after sending the notice of charge- 
ability and grounds of removal ; or if depositions are applied for, a 
further period of fourteen days is allowed. B. v. Sussex, 34 L. J. 
(N. S.), M. 0., 69; Oke, 1146, 9th ed. 

12. Q. On the trial of an, appeal against an order of removal of 
a pauper, is he, or any person who is liable to contribute to the 
relief of the poor of the parish removing, or of the parish appeal- 
ing, a competent witness in support of or against the appeal ? 

A. As this is not a criminal proceeding, the pauper or any 
other person, whether interested or not, is a competent witness. 

13. Q.' How, and before whom, is the disputed settlement of a 
pauper to be tried, and is there any appeal from the decision to 
any other tribunal ? 

A. As mentioned above, it is tried before the Quarter Sessions. 
There is no appeal. 11 & 12 Vic, c. 31, s. 7. 

14. Q. If the place of settlement cannot be decided by reason 
of an equal division of opinion amongst the judges before whom it 
is tried, what course must be pursued to obtain a decision ? 

A. if the difiference of opinion is on a point of law, a special case 
may be submitted for the opinion of the Court of Queen's Bench. 
But, as the decision of the Quarter Sessions in cases of removal is 
final and not subject to be reviewed (11 & 12 Yic, c. 45), no such 
proceeding could be taken on matters of fact ; and a new notice of 
' appeal would be the only way of obtaining a decision. 

15. Q. If a person, having received parochial relief, is after- 
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wards of sufficient ability to repay what has been expended on him, 
is he liable to do so ? 

A. Such relief may be recovered by proceedings before a justice, 
or in the County Court. 11 & 12 Vic, c. 110, s. 8. 

16. Q. What is the principle upon which the rateable value of 
property assessed to, the poor-rate is ascertained ? 

A. The gross esiimated rental is first ascertained by taking the 
rent at which the property might reasonably be expected to let 
from year to year, free of aU usual tenant's rates and taxes ; and 
tithe commutation rent-charge (25 & 26 Vic, c. 103, s. 15). In 
ascertaining the net rateable value, an allowance is then made for 
rates and taxes (6 & 7 Wm. IV., c. 96), and such allowance ought 
to be made upon the net rateable value, after the rates and taxes 
themselves, in addition to all other proper allowances, have been 
deducted. Tyne Improvement Commissioners v. Overseers of Chirton, 
32 L. J., M. C, 192. 

17. Q. Can an objection to the validity of a Township Poor 
Bate, which has not been appealed against, and as to which the 
time for appeal has passed, be raised upon a summons for non- 
payment of the rate by a person rated upon the face of the rate- 
book, but who did not in fact occupy any rateable property within 
the township ? 

A. As a general rule, the justices have no jurisdiction to adjudi- 
cate upon the rateability of the defendant, his liability to pay, or to 
enquire into the validity of the rate. But there are two exceptions : 
— 1. "Where the party assessed has no rateable property in the 
parish ; and 2, where certain forms and ceremonies in the making 
of the rate have not been complied with, such as the non-allowance 
by justices and non-publication. The former of these is the case 
mentioned in the question. Oke, 1164, 9th ed. 

(h) Highways. 

1. Q. What is the definition of a highway? 

A. It is a public road, which every subject of the kingdom has a 
right to use. Highways exist either by prescription, by authority 
of local Acts of Parliament, or by dedication to the use of the 
public. Wharton's Lexicon, 423, 3rd ed, 

2. Q. What parties are, at common law, primarily liable to 
repair highways ? 

A. The liability to repair is of common right incumbent in 
general upon the parishes in which they respectively lie ; but in 
some cases it attaches (by prescription) to particular townships or 
other divisions of parishes, and occasionally to private individuals, 
bound, ratione tenurm, or injright of their estates, to repair some 
particular highway. 3 Steph. Coms., 242, 5th ed. 

3. Q. What is the reason for the exceptional liabilities just 
mentioned ? 

A. Such liability, when it exists, in either hj prescription ; which 
as to a corporate body may be general, but as to a private person 
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must be founded on consideration, or by reason o£ the high-way 
having been enclosed, which prevents the public from exercising 
their right of passing over the adjacent land. Bomdon v, Payne, 
2 Sm. L. 0., 124. 

4. Q. Where, upon an information before justices for a breach 
of the Highway Act, a question is lonA fide raised whether the 
place of the alleged offence is a highway or not, have the justices 
power to decide that question ? 

A. The justices have no power to decide that question in Petty 
Sessions ; they must direct an indictment to be preferred at the 
Quarter Sessions or Assizes. 25 & 26 Tict., c. 61, s. 19; Reg. v. 
Bucldand, 34 L. J., M. C, 178. 

5. Q. What power do magistrates possess in regard to stopping 
up or altering a public path ? 

A. The stopping up or diversion having been deemed expedient 
by the vestry, the chairman must direct the surveyor to apply to 
two justices to view the highway. If, upon a view, it appears 
expedient to divert, or stop up, or turn the highway, and the owner 
of the land through which the highway is to go consents, notice of 
the intention so to do is to be affixed on the locus in quo, and 
advertised in the newspapers. The certificate of the justices that 
they have had the view, and that the proposed alteration is con- 
venient, is then obtained on proof of the notices having been given, 
and on production of a plan, and the consent of the landowner. 
The certificate is transmitted to the clerk of the Peace, and con- 
firmed at the next Quarter Sessions. 5 & 6 Wm. IV., c. 50, 
ss. 84, 85 ; supra, vol. i., 131. 

6. Q. What is the mode of compelling the repair of a highway ? 
A. The party, liable to repair, may be indicted at common law. 

Also provision is made for compelling the repair, by summary pro- 
ceedings before justices, against the parties liable. The surveyor 
may be convicted in a penalty of £5, and ordered to repair. 5 & 6 
Wm. rV., c. 60, s. 94. If the provisions of 25 & 26 Yic, c. 61 
have been adopted, the highway board of the district, or the way- 
wardens, should be summoned. If they deny the liahility of the 
parish to repair, an indictment must be preferred. 25 & 16 Vic, 
c. 61, ss. 18, 19; R. v. BucMmd, 34 L. J. (N. S), M C, 178. 

7. Q. Can a parish be compelled to repair a road dedicated to, 
and used by, the public, although neither such dedication nor user 
has been adopted or acquiesced in by the parish ? 

A. Under the Act 5 & 6 Wm. IV., c. 50, to make the parish 
liable three months' notice of an intention to dedicate to the public 
must be given to the parish surveyor. A vestry is called to consider 
whether the parish shall keep it in repair. If they refuse, the 
justices at the next Special Session for the highways are to deter- 
mine the matter. See also 25 & 26 Vic, c. 61, ss. 35, 36, making 
provision for throwing the repair or roads reparable, ratione tenures, 
on the parish. 

8. Q. What recent alterations have been made relating to the 
management of highways ? 
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A. By 25 & 26 Vic, c. 61, instead of a surveyor being appointed, 
for each parisli, tlie justices at Quarter Sessions are empowered to 
form the county, or part of it, into a highway district, to be 
governed by a highway board ; such board to have all the powers 
before vested in the parish surveyor. The board consists of way- 
wardens, annually elected by the parishes within the district, 
together with the justices acting for the county, and residing 
within the district. This Act has been amended by 27 & 28 Yic, 
e, 101, which see. 



(c) Bastards. 

1. Q. Within what time must a woman, who has been delivered 
of a bastard child, apply to a justice for a summons against the 
person alleged to be the father in order to obtain an affiliation 
order ? 

A. The application must be made either before the birth of the 
child or within twelve calendar months after the birth, unless the 
father has within the twelve months paid any money for mainte- 
nance, in which event the application may be made at any time. 
7 & 8 Vic, 0. 101, s. 74. 

2. Q. Can justices make an affiliation order more than a year 
after the birth of the child, when the mother is the only witness to 
any payment by the alleged father within the twelve months, but 
is corroborated in another material particular ? 

A. Yes, they may, even on the uncorroborated evidence of the 
mother. Bodges v. Bennett, 29 L.' J., N. S., M. C, 224 ; Oke, 
1007, 9th ed. 

3. Q. For how long is an affiliation order in force ? 

A. Unto, the child is thirteen years old, or the marriage of the 
mother, or the death of the child. 7 & 8 Vic, c. 101, s. 5. 

4. Q. Is a person who is charged with being the putative father 
of an illegitimate child a competent witness ? 

A. Yes, he may, be examined on oath for the mother or on his own 
behalf. This forms an exception to the general rule, rejecting the 
evidence of an accused in criminal cases, because the proceeding is 
to obtain money for the sake of the money, and is therefore in the 
nature of a civil proceeding. Oke, 64, 9<5i ed. 

5. Q. If the putative father wishes to appeal against the order, 
within what time must he give notice to the mother of his intention 
to appeal, and within what time must he enter into recognisances 
to prosecute the appeal ? 

A. The father must give notice within twenty-four hours after 
the order to the woman of his intention to appeal, and within seven 
days enter into recognisances. 7 & 8 Vic, c. 101, s. 4. 

6. Q. If a person admit himself to be the father of an illegiti- 
mate child, can the overseers of the poor of the parish in which it 
is born take a promissory note for payment of a sum of money for 

M 
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its maintenance and maintain an action against him upon it in de- 
fault of payment thereof ? 

A. Such a note is void, and no action can he maintained upon 
it, " for," observes Lord Ellenborough, "it is a shocking consider- 
ation that hy means of such a security as this, the parish officers, 
who have a public duty imposed upon them to take care that the 
father shall make a proper provision for the maintenance of the 
child, acquire an interest that the child shoidd live as short a time 
as possible." Cole v. Gower, 6 East, 110. 



(d) Landlord and Tenant, 

1. Q. In what cases of tenants holding over have the justices 
jurisdiction? 

A. When a tenant has held at will, or for a term not exceeding 
seven years without rent, or at a rent not exceeding the rate of £20 
per annum, and the tenancy has been determined by legal notice, 
the landlord may, after giving notice of his intention to do so, 
recover possession by a summary proceeding before any two justices 
of the peace assembled in petty sessions for the district (1 & 2 Vic, 
c. 74). And also, when a tenant has deserted the premises, and 
there is no sufficient distress on the same. The rent must be a rack 
rent, or three-fourths of the yearly value, and must be in arrear 
half a year. 2 Geo. II., c. 19, s. 16. 

2. Q. What is the amount of annual rent which limits the 
jurisdiction of justices to give possession to a landlord, as against 
a tenant from year to year, who holds over after a regular notice 
to quit ? 

A. £20 per annum. Supra, 1. 

8. Q. How can possession be obtained by a landlord against 
his tenant by proceedings before a magistrate ? 

A. The tenancy having been determined by legal notice, the 
landlord may, after giving notice of his intention to do so, obtain a 
summons, which must be served personally on, or at the place of 
abode of the tenant, upon the hearing of which the justices may 
issue their warrant to the constable to give the landlord posses- 
sion. 1 & 2 Yic, c. 74. 



(e) Master and Servant. 

1. Q. What are the powers of magistrates with respect to the 
wages of any, and what, servants, for their neglect of service ? 

A. Supra, 1 17, !No. 31. The servants are — any servant in hus- 
bandry, or any artificer, calico-printer, handicraftsman, miner 
collier, keelman, pitman, etc., labourer, or any other person con- 
tracting to serve. Domestic servants are not within the Act 
6 Geo. III., c. 25, s. 4 ; Oke, 441. 

2. Q. Does a contract by a workman in the leather manufacture 
to do a certain work in that manufacture for an employer for a 
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stipulated sum under £5, and 'within a specified time, and not to 
take any other work till that is finished, constitute the relation of 
master and servant between them during so much of the specified 
time as the work remains unfinished, so as to entitle the workman 
to recover the stipulated sum before a justice in the ordinary way? 
A. Supposing that the nature of his employment was such as to 
bring him within the act (and the working of leather would appear 
to bring him within the definition of a handicraftsman), the contract 
to serve the master, and him only, until the job was finished, con- 
stitutes the relation of master and servant so as to entitle the 
workman to recover the stipulated sum before a magistrate under 
the Act 11 & 12 Vic, c. 43. Eor although the general rule is, that 
the hiring must have been to sa-ve for a certain definite and con- 
tinuous period, or for an unlimited period, determinable on a given 
notice, and not for specific work — inasmuch as in the latter case, 
the workman may be employed by several persons at the same time, 
and cannot, with propriety, be said to have contracted to serve each 
of them (Oke, 9th ed., 443) — yet the stipulation not to take any 
other work until the work in question is completed, excludes the 
operation of that rule. Esc parte Gordon, 25 L. J., M. C, 12. 



(f) Licenses. 

1 . Q. Are justices warranted in refusing a spirit license, with- 
out any regard to the character of the applicant or the wants or 
convenience of the neighbourhood, upon the general ground that 
they disapprove of the sale of spirits ? 

A. Though a discretionary power is given to justices to grant 
licenses, still they must not exercise that discretion without regard 
to the merits of the case. The ground given is, therefore, clearly 
insufficient. It is mere caprice of the justices. Beg. v. Botelor, 
33L. J., N. S., M.O., 101. 



{g) Church Rates, 

1. Q. In what cases are magistrates prevented from proceed- 
ing to enforce payment of church-rates ? 

A. Their jurisdiction is limited to £50 due from Quakers, and 
£10 due from other persons. They cannot adjudicate if the validity 
of the rate is disputed, and notice thereof is given to the justices, 
53 Geo. ni., e. 127, s. 7; Oke, 1014, 9th ed. 



VII.— TAe Office of the Coroner. 

1. Q. What public functionary is the supreme coroner of tho 
realm ? 
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A. The Lord Cliief Justice of England, because he has princi- 
pally to do with pleas of the Crown. 

2. Q. What are the functions of the coroner and a jury ? 

A. His functions are chiefly judicial, in inquiring when any 
person is slain or dies suddenly or in prison concerning the manner 
of death. He issues a precept for the return of a jury of twelve 
at least, who are sworn and charged by the coroner to inquire how 
the party came by his death. Evidence is gone into on oath, and a 
verdict given. The jury may find any person guilty of murder or 
manslaughter, upon which the coroner commits him to prison for 
further trial. The coroner is also to enquire concerning shipwrecks 
and treasure trove. He may also, as a conservator of the peace, 
compel felons to be apprehended. He may act ministerially for the 
sheriff in executing process. 2 Steph. Ooms., 6-55, 5th ed. 

3. Q. What is the indispensable requisite to enable a coroner 
to hold an inquest ? 

A. It is that the inquisition must be had ^wper visum corporis ; 
for if the body be not found, the coroner cannot sit, except by 
virtue of a special commission issued for the purpose. 2 Hawk., 
c. 9, s. 23. 

4. Q. Is a prisoner entitled to the assistance of his counsel or 
attorney upon a coroner's inquest ? 

A. The point does not appear to have been finally decided, but 
the better opinion seems to be. that all parties interested are 
entitled to the benefit of counsel. Cox v. Coleridge, \ B. & 0., 37 ; 
Jervis on Coroners, 267, 3rd ed. 
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reputed ownership of . . 35 

Church Eates: 

enforcing payment of . . 1 63 

Circumstantial Evidence : 
what is 127 

Civil Debt: 
when arises out of crime . .70 

Civil Injury: 
differs from crime . . .69 
remedy for . . . .70 

Civil Jurisdiction 
of magistrates . . . .156 

Claim : 
when to be entered . . 43, 44 
on persons abroad . . .25 

Classification 
of acts of bankruptcy . .11 
of offences . . . .70 

Clergy: 

benefit of 148 

Clergyman : 

arrest of 1 20 

Clerks : 
payment of wages to . .51 

larceny by .... 83 
embezzlement by (see Embez- 
zlement.) 

Clerks to Justices: 

appointment of . . . Ill, 112 
remuneration of . . .112 

Coin: 
counterfeiting . . . .103 

Collection 

of bankrupt's estate . . .41 

Colonies : 
proceedings on bankruptcy in . 64 
compelling attendance of witness 
in 134 

Combinations 
by workmen . . . .97 
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Commission 

of judges . . . lOS 

CoMJmTMENT: 

effect of discharge on . .59 

Committal 
of bankrupt . . • .56 
of prisoners . . 120, 121, 122 

Company: 
when members of, liable as traders 9 
transferring shares in . . 26 

proof by 45 

frauds by ofScers of . . .89 

Compensation 
for damage by rioters . .115 

Composition: 
pleading 66 

Compounding Ckimes . . 72 

Compounding Indictment . . 72 

Concealment 
by bankrupt of state of affairs . 57 
of instruments of title , .102 

Concealment of Bikth . 106, 107 

Confessions: 
when admissible . . 127, 128 

Confidential Communications . 135 

Consent to Judge's Ordek: 
filing 32 

Consolidation 
of bankruptcy laws ... 2 

Conspiracy: 

definition of . . . .97 

indictment for . . . .97 
by workmen . . ... 97 

by husband and wife . 97, 130 

averment of . . . .97 

when purpose not effected 97, 98 

lunacy of one conspirator . 98 

Contingent Debts: 

will not found adjudication . 14 

may be proved . . . .14 

liow proved . . . .48 

Contract: 
with bankrupt after act of banlc- 

ruptcy . . . .29 

performance of, by assignees 29, 30 
claims for breach of . . 43, 44 

Conveyance: 

of copyholds . . . .28 
by bankrupt after act of bank- 
ruptcy 29 

execution of . ' . . .62 



Conviction — see Summary Jubis- 
dictios: 

proving 133 

trial after previous . . .14 2 
for attempts at felony . .143 
appeal against . . 145,146,147 
enforcing costs of . . . 156 
of principal not conclusive against 

accessory .... 129 
punishment after previous . 148, 149 

Coroner: 
indictment on inquisition of 138, 139 
office of ... . 163, 164 

Copyholds: 
effect of bankruptcy on . .24 
how conveyed . . . 24, 28 

Corporation: 

proof by .... 45 

Corruption : 
of voters . . » . . 100 

Costs: 

lien for 40 

proof for 48 

of proving bankruptcy proceed- 
ings ..... 63 
power of justices to award . 118 
en new trial .... 146 
on information . . . .155 
when allowed . . . .156 
how enforced . . . .156 

Counsel : 
prisoner's right to 
on coroner's inquest 
brief to ... . 

CoUNTEPiFEITING : 

coin ..... 

County Court: 
bankruptcy junadjction of 
appointment of assignee . 
discharge from commitment 



12!, 142,152 
. 164 
. 142 



. 103 

. 4 

. 40 
. 59 



Courts : 
constitution and jurisdiction of 

bankruptcy . . . . 2, 3 
of criminaljurisdiction 107, 108, 109 
for Crown cases reserved . .145 

Covenants: 

assignees' liability under lease . 27 
effect of discharge on . ,58 

Credit : 

mutual 30 

proof of debt when given . .44 

Creditor : 
may prove trading . . .13 
and act of bankruptcy . . 18 
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Ckeditoe — continued. 

petition by, secured . . .12 

joint, may vote in choice . . 39 

proof by, when bankrupt . .48 

secured 49 

priority of judgment . .51 

election by joint and separate . 54 

Ckeditok's Assignee — see Assig- 
nee. 

Chimes : 

definition and division of . .69 

differ from civil inj uries . .69 

responsibility for . . .104 

Criminal Inbobmaiion — see Ik- 
formation. 

Cbiminal Law: 

object of 68 

Criminal Rbsponsieility . . 104 

Ckown Cases eeserted . . 145 

Crown Debts: 

effect of bankruptcy on . 28, 29, 51 

priority of . . . .51 

effect of discharge on . .59 

Custody: 
release of bankrupt -from . .17 

Cctting and Wounding : 

offence of . . . . .77 
indictment for . . . .77 

D 

Damage • 

by rioters, compensation for . 115 
owner's right to penalty for .115 

Damages: 
when proveable 43, 44 

Death: 

of bankrupt . . 63, 64 
by murd«r . . . 75 
sentence of . . . .75 
not inflicted for forgery . . 95 
statemeiit of cause of, on indict- 
ment 123 

for what now inflicted . .147 
for what formerly inflicted . 148 

Debts (see Petitioning Credi- 
tor's Debt): 
filing statement of . . .17 
dne to bankrupt . . .25 
order for payment of . .41 

proof of 43 

what are proveable 43, 44, 45 46, 47, 48 
private debts — no separate 

dividend . . . .52 
discharge from . . • .57 



Debtok: 

petition by . - . 
under 23 & 24 Vic, c. 147 
statement to bo filed by 
examination of ; 

order upon, for payment . 

Declaration : 
perjury on statutory . 
of dividend 
dying . . 

Deeds : 

stealing .... 
forging, altering, etc, 
of arrangement 

Deee: 
penalty for chasing . 

Demolition : 
what amounts to 

Demurrage: 
proof for 

Denizen: 

liability to be made bankrupt 

Depositions : 
in proof of debt 
prisoner entitled to copy . 
when evidence on trial 63, 
when taken by consent 

Description 
of forged instruments 

Directors : 
frauds by . ... 

Discharge (of bankrupt): 
appeal from 
refusal of . 
suspension of 
effect of 
how available . 



■ (of offender 



17 
17 
17 
41 
41 



96 

52 

128 



. 81 
93,94, 95 
65, 66, 67 

. 149 

. 102 

. 48 



. 43 

. 125 

128, 129 

. 135 



89 

3 

57 
57 
57 
57 



0: 



by justices 

pending error . . .144, 

Discovert 
by bankrupt 

Dismissal: 

of petition .... 
against one or more '. 
protection to persons dealing with 
assignees .... 
certificates of, by justices . 

Dispersing Eiotohs Assembly . 

DISP0TINO Adjudication 
in bankruptcy .... 
in actions, etc 



118 
145 



55 



20 
21 

38 
115 

102 



22 
63 
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DiSTKESS: 

right of, in bankruptcy 

Dividend : 
on bill 

time for declaring 
regulations as to 
second 

not paid separately . 
enforcing . 

Dog Steaung . 

Domestic Animai.s : 
stealing 

Drunkenness : 
no excuse . 

DwELLINO-HOnSE ; 

what is . . , 
what it includes 
entry into 
larceny in 
seting fire to 
pulling down fixtures 

Dying Declakatioks : 
when evidence . 



PAGE 

. 31 

. 45 



52 
52 
52 



80, 81 



116 



[76, 106 



. 79 
. 79 
. 81. 
91, 92 
. 91 



128 



Earnings: 




bankrupt's, after adjudication . 


28 


Ecclesiasticai, Benefice : 




nomination to ... 26 


,28 


Election: 




by assignees, to take lease or 




agreement . . .26 


27 


to perform contracts . . 29 


30 


between joint andscparate estates 


54 


Embezzlement 




what it is 


86 


distinguished from larceny 


86 


proof of 


86 


conviction on trial for 


87 


charging several acts of . 


87 


by whom committed . 


87 


instances of . . 87, 88, 


8'J 


form of indictment for 


123 


Engines; 




setting destructive . 


76 


Enrolment 




of bankruptcy proceedings 


61 


Entail: 




effect of bankruptcy on 


24 


Entry and Detainer or Lands . 


100 


Equitable Debts 




will not found adjudication 


14 


may be proved . 


14 



Equitable Mortgage—* 
Mortgagee. 

Equity to a Settlement , 



32 



Error : 
when brought . 
proceedings in . 
discharge pending 


. 144 

. 144 

. 144, 145 


Escape or Oefenders: 
liability of bystanders 


. 119 


Escheat 
for felony 


. 70, 151 


Escrow 

not act of bankruptcy 


. 12 


Estate op Bankrupt: 
collection . 


. 41 


Evasion 
of creditors by trader 


. 11 



63 
63 



63 



Evidence (in Bankruptcy) : 
when proceedings are 
when depositions are 
after notice, disputing proceed- 
ings 

(Criminal) : 

of mode of murder . . .76 
of burglary . . . .77 
of ownership . . . .84 
of embezzlement . . .86 
against attornies, bankers, and 

agents 88 

of forgery , . . .95 

of subornation of perjury . . 96 
of perjury . . . 96, 132 

of handwriting . . . .96 
of person convicted of perjury . 97 
general rules as to . . .127 

hearsay 127 

direct and circumstantial . .127 
confession .... 127, 128 
dying declaration . . .128 
depositions . . . 128, 129 
against accessories . . .129 
of pardoned felons . . .129 
by accused . . . 129, 130 
by husband and wife . . . 130 
on bigamy . . . .130 

by children . . . .130 
by accomplice .... 131 
statements by accused . , 131 
in proof of indictment . . 131 
of two witnesses, when requisite 131 
against finder of property . 132 

of fdlse pretence . . .132 
of bigamy .... 132 

of libel 1,32 

of offences by bankrupt . . 133 
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PAGE 

Evidence (Criminal) — continued. 

of prison breach . . .133 

of previous conviction . . 133 

in foreign countries . . . 131 

in Scotland and Irel.inJ . . 134 

taken by consent . . .135 

as to credit . . . .136 

rejection of . . . .137 

against reputed thieves . .137 

of vagrancy . . . . 1 37 

improper admission of . .144 

in bastardy cases . . .161 

Examination : 

of debtor to estate . . .41 
of banlirupt . . . .56 
of bankrupt after discharge . 60 
adjournment of ... 62 

of bankrupt's wife . . .63 
of witness in gaol . . .63 
of witnesses generally 135, 136, 137 

ExcHEQUEK Bills; 

forging 94 

Excusable Offences . . 105 

execdtion: 

when available . . . 31, 32 

when act of bankruptcy . . 32 

effect of, on proof . . 48, 49 

ExECDTioN Ckeditok: 

petition by . . . .16 

ExBcnTOR: 
liability to bo made bankrupt . 7 
proof by 45 

Expenses 
of bankruptcy . . . 40, 41 
of witnesses : . . .134 

Expunging Peoop . . .43 

Extent 
for crown debts . . . 28 

Exteadition Teeaties . 68, 69 

EXTEAVAGANT LlVlNG 

by bankrupt . . . .57 



Factoe: 

goods in possession of . .36 

redeeming goods pledged by i7, 48 

proof for value of goods . 47, 48 

False Impeisonmest: 

indictment for . . .101 

False Pebtences: 

obtaining money by . . .89 

joining with larceny . . 89,91 



PAOE 

False Phetenoes — continued. 

instances of . . 89, 90, 91 
venue in cases of . . .126 
proof of 132 

False Statements 
by directors, etc. . . .89 

Fblont: 

distinguished from misdemeanour 70 
meaning of . . . .71 
compounding . . . .72 
treasonable . . . 72, 73 
cannot be joined with misde- 
meanour . . . . 123 
joining several acts of . .123 
punishment of . ■, ■ • 147 
esclieat and forfeiture on . 150,151 

Feme Sole: 
petition by 

Fictitious Capital: 

trading by ... 

Fi. PA.: 

effect of, on petition . 

wlien available in bankruptcy 

Fine : 
to whom awarded 



15, 16 



57 



16 
32 



149 



FlKING; 
houses 
ships 

places of worship 
furze, etc. . 


91 


92 

91 

92 

149 


First Sbttinos: 
proceedings at . 
resolution at, to wind up 


! 64 


62 

, 65 


Fish: 
stealing 
trespassing in pursuit of 


84, 115, 


116 

84 


Fixtdees: 

assignees' right to 
reputed ownership of 
pulling down . 


• 


34 
36 
92 


Footpath: 

stopping up, etc. 


, . 


160 


Foreign Countet: 
obtaining evidence in 


, 


134 


FOKFBITUEE 

for felony . 


70, 150, 


151 


FOEGEET : 

definition of ... . 

bills 

deeds, bonds, etc. . . 93 

acknowledging recognisances, 

etc 


93 

93 

, 95 

94 



personating owner of stock 



94 
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FoRGEBY — continued. 
transfer of stock 
alteration of instruments . 
exchequer bills, etc. . 
of bills, etc , by procuration 
jjowers of attorney . 
altering cheque 
description of document . 
evidence of . . . 
punishment of . 

!Fkeehold Offices: 
what pass to assignees 

Fkance : 
property of bankrupt in . 

Fkadd 

differs from larceny . . 7 
by trustees, agents, etc. 

Fkaudulent Intent: 
when to be alleged and proved 



94 
94 
94 
94 
94 
95 
95 
95 
95 

25 



,80 
89 



123 



FKAtnonLENT Peeference; 

what is 12 

what amounts to . . 12, 13 
act of bankruptcy , . .12 
form of action for goods delivered 
by 42 

Fbauduleht Trustees , . 89 

Fraudulent Eemotal of Goods 
by servant . . . .90 

Friendly Societies: 
priority of . . . _ . 51 

Future Debts: 
founding adjudication on 
proof of . 

Game Laws: 
offences against 

General Sessions: 
what are . 
when held . 



General Verdict: 
with special case reserved , 

Good Behaviour: 
sureties for . . 

Goods and Chattels: 
stoppage in transitu . 
bill of sale of . . 
order and disposition 
apparent possession , 
reputed ownership 
form of action to recover , 
redemption of . 

Government Stock; 
transfer of. 



. 14 

14, 44 

116,117 

. 112 
. 112 

. 145 

. 114 

. 31 
33, 34 
34,35 

. 34 
34,35 

. 42 

. 4S 

. 25 



Grand Jury: 
functions of 
how many constitute 
administering oath by 
finding bill 

compelling attendance 
nesses . 

Guarantee: 
proof on . 

Guardian: 
proof by , 



II. 



of wit- 



TAOE 

. 138 
. 138 
. 133 
. 133 

139 
47 
45 



Husband and AYife: 

petition by . . . 
stealing and receiving 
conspiracy by . 
evidence against each other 


15,16 

. 86 

97,130 

130 


Habeas Corpus: 
ad testificandum 
proceedings on . 


. 63 
. 155 


Handwriting : 
proof of . 


. 96 


Hazardous Speculation 
by bankrupt 


57 


Hearsay Evidence . 


. 137 


Heirs 
protected from forfeiture . 


. 151 


Heiresses : 
provision as to property on 


ab- 



duotion of 



151 



Highways : 
appeal from conviction under 

Act 147 

definition of . . . .159 
liability to repair . . 159,160 
information for breach of Act . 160 



stopping up, etc. 
compelling repair of . 
management of , 


. 160 
. 160 
. 161 


Homicide : 

what is . . . 
different kinds of 
instances of 


. 74 

. 74 

. 74,75 


Horse Stealing 


. 83 


Houses: 
setting fire to . 


91,92 


Housebreaking : 
what is . . . 
difTers from burglary, 
punishment 


. 79 
. 79 
. 79 
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Ignobastia Leg is 
no excuse , 

IlIPBACnMENT: 

trial of 



104 



108 



Impkisonment : 

scale of, on suramaiy conviction 149 
indictment for false . . . 101 

Impropeb rEOOF: 
how expunged . . . ,43 

Ikcapacitt 
to commit crimes , . 104, 105 

Incidents op Adjodicatiqx . 21 

iNDEMNITr 

to assignees assigning Icascliolils 27 

Indenture op Appkenticesuip; 
effect of bankruptcy on . .37 

Indian Bankruptcv: 
proceedings on . . . .04 

Indictment : 

for civil injury . . . .70 
compounding . . . .72 
for murder or manslaugliter . 74 
of receivers . . . .86 
for embezzlement , . . 87. 68 
for conspiracy . . . .97 
when preliminary enquiry neces- 
sary 121 

statements in . . . .122 
to whom preferred . . .122 
joining several persons in . .122 
for larceny and receiving . . 122 

framing 122 

defects in 124 

taking objections to . . . 124 
misnomer in . . . .124 
amendment of . . . 124,125 
time for preferring . . . 125 
prisoner's right to copy . . 125 

proof of 131 

before whom preferred . . 137 
preferring second . . . 137 

traversing 140 

pleas to ... . 141, 142 
after judgment reversed . .144 
quashing It's 

Indorsee 
of bill, proof by . . .46 

Infant: 
not liable to be made bankrupt . 5, 7 
appeal by, against adjudication . 7 
proof by guardian . . .45 
crimes by . . . . 104, 105 



Information: 




compounding . 


. 72 


against justices . 


no, 111 


limitation of time for 


. 118 


to ground warrant and 


sum- 


mons .... 


. 119 


criminal .... 


152, 153 


costs of . . . 


. 155 


Injuries to Property: 




arson 


. 91 


punishment for arson . 


. 91 


firing ships 


. 91 


firing places of worship 


. 91 


firing houses 


91, 92 


pulling down fixtures 


. 92 


destroying trees 


. 92 


killing or wounding cattle 


. 92 


statue .... 


. 103 


malice unnecessary . 


. 115 


penalty paid to owner 


. 115 


appeal from conviction for 


. 147 


Inquest: 




coroner's . 


. 164 


Issanitt : 




effect of, on crime 


. 105 


Inspector 




of separate estates 


39, 40 


Insufficient Act of Bankiiuptoy : 


how proceeded on 


. 19 


Insufficient Debt: 




proceeding on . 


. 16 


Intent to Defraud: 




when to be alleged and proved . 123 


Interest : 




on bills 


. 15 


when chargeable to assignee . 42 


mortgagee's right to . 


. 50 


International Law: 




maxims of. 


. 68 


extradition treaties . 


68, 69 



Interpretation 
of statutes . . . .69 

Interrogation 

of prisoners . . . 140, 141 

IsTOxrOATioN : 

crimes committed under . . 76 



Jews: 
how sworn . . . .135 

Joinder of Prisoners . .122 
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Joint Bankruptcy: 

evidence on petition . . .13 

petition by separate creditor 18, 19 

clioice of assignees . , .39 

administering joint estates . . 63 

Joist Creditoks: 
right of voting on separate bank- 
ruptcy . . . .39 

Joint Liability: 

effect of discharge on . 59 

Judge: 
duties of, on prosecution for libel 98 
commission of . . . . 108 
cannot decide his own cause . Ill 
power to grant warrants . . 120 

Jddgmeht : 

proof on 48 

priority of . . . .51 

registration of . . . .51 
fraiidulently acknowledging . 94 

reversal of 144 

arrest of 146 

Judgment Debtor SuiintONS: 
proceedings on . . . ,21 

Jurors: 
affirmations by . . . . 135 

Jury— see Grand and Petit Jury: 
challenging . . .139, 140 
on trial of aliens . . . 139 

Justices of the Peace: 
general jurisdiction of . .110 
summary jurisdiction of — see 

Sdmmaky Proceedings. 
qualification of . . . .110 
effect of disqualification . .110 
statutes relating to . . . 110 
action or information against 110,111 
notice of action to . . .111 
discretion of . . . .Ill 
maxim as to . . . ,111 
appointment of clerk to . 111,,1I2 
jurisdiction of one . . .113 
jurisdiction of two . . . 113 
appeal from .... 14G 
authority of Queen's Bench over 153 
civil jurisdiction of . " . .156 
power of, ia higlnvay cases . 160 
jurisdiction over landlord and 

tenant 1G2 

over master and servant . . 1 62 
licences 163 



Labourers: 
payment of wages to 



PAGE 

Landlord and Tenant: 

riglit of distress , , ,31 

payment of rent , . .51 

jurisdiction of justices over . 163 

Landowners: 
not traders .... 8 

Lands : 
order and disposition clause does 

not apply to . . . .37 
how affected by Crown debts . 51 

Larceny: 

definition of . 79, 80 

what constitutes . . . 79 
subjects of . . . .80 

statutes relating to . . .80 
robbery and stealing . . .80 
picking pockets . . 80, 85 

dog stealing . . . .81 
deeds, wills, and records . . 81 
in dwelling-house . . .81 
by lodgers . . . .81 

by finder of property . . 82 

asportavit . . .82 

by bailees 83 

by servants . . . .83 

of horses 83 

fraudulent appropriation . 83, 81 
from wrecks . . . .84 
fish . . . . 84, 115, 116 
in night-time . . . .84 
of letters . . . . 84, 85 
receiving stolen goods . 85, 86 
embezzlement . . .86, 87, 88 
fraudulent transfer of stock . 87 



by attornies, bankers, and agents 88 
by trustees . . . .89 
by directors and officers of com- 
pany 89 

obtaining goods by false pre- 
tences . . . .89,90,91 
fraudulent removal of goods . SO 
joined with false pretence . .91 
summary conviction for . .113 
of domestic animals . . .116 
statements in Indictment for . 123 

venue In log 

evidence of ... . 130 
appeal from conviction for . . 147 

Leading Question: 

example of . . . 136, 137 

Leaseholds: 

assignees' election to take. 26, 27 

delivery up . . . .27 

assignment of . . . .27 

licence to assign , . 27 

Legacy: 
assignees' title to . .26 
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Lessoe: 




delivery of lease to . 


. 27 


assignees' liability to . 


. 27 


Letters: 




stealing 


84,85 


Licenses: 




granting 


. 163 


Libel: 




claim for, cannot be set off 


. 30 


indictment for . 


. as 


evidence of . . . 


. 132 


recent statutes as to . 


. 142 


information for , 


. 153 


Lien 




for costs 


. 40 



Limitations: 
of time for obtaining adjudica- 
tion 13 

statute of — bars debt . . 43 

to what period statute applic- 
able . . . . 43, 44 
of time for laying informations . 118 
for indictments , . . 125 

LODGEHS : 

•larceny by . . . .81 

London Courts: 
jurisdiction of . . . .3 

Lord High Steward: 
criminal jurisdiction of . . 107 

Lord's Dat Act : 
offences against . . 102, 103 

Lost Property: 
appropriation of . .82 

Lunatic: 
indictment of, for conspiracy . 98 
apprehension of . . .157 
removal of . . . 157, 158 

Lying in Prison: 
act of bankruptcy . . .13 

Magistrates — see Justices op 
THE Peace. 

Mahometans: 



how sworn 


. 


. 101 


Misconduct 




Maintenance 


. 


of bankrupt 


61, 62 


Malice: 
what constitutes 
Dstances of 
unnecessary in cases 


of injury 


. 74 
74, 75 
to 


Misdemeanour: 
not surrendering 
not discovering property . 
what are .... 
trial for .... 


. 55 
. 55 
. 61 
. 61 


property 


• 


. 115 


distinguished from felonies 


. 69 


Malicious Prosecution 




what is ... . 


. 71 


of petition 


• 


. 19 


compounding , 


• 7§ 



Manager op Company: 
frauds by .... 89 

Mandamus : 
against j-ustices . . . .152 
application for .... 153 
nature and form of . . 154, 155 

Manslaughter: 

definition of . . . .74 
words expressing . . . 7 1 
instances of . . 74, 75, 76 
negligence no defence . . 75 
intoxication no excuse . .76 
statements in indictment for . 1 23 

venue 126 

conviction for, after acquittal for 
murder 143 

Mantraps: 
offence of setting , . . 76 

Marriage Settlement: 
effect of bankruptcy ou . 32, 33 

Married Women: 
liability to be made brankrnpt 5, 7 
petitions by . . . 15, 16 
equity to a settlement . . 32 
crimes by . . . 105 

Masters : 
duties of 3 

Master and Servant: 
jurisdiction of justices over 117, 162 

Maxims 
of international law . . 68 

Meeting : 
for dividends . . . .52 
special 62 

Menaces . . . . 77 

Merchant Shipping Act: 
provision of .... 28 

Messengers : 

duties of 3 

seizure by 41 

Misbehaviour 
of servants . . . 103 
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Misdemeanour — continued. 

cannot be joined with folony . 123 

charging several acta of . . 123 

punishment for , . . .1-17 

Mortgagee: 

may petition . . . .14 

of ships . . . .28 

rights of assignees against . 49 

position of equitable . . 49 

effect of proof by . . .49 

cannot be compelled to sell . 49 

right to sell . . . .49 

sale by legal . . . .50 

by eqnitablp . . . .50 

right to interest . . .50 

Motion: 

in arrest of judgment . . 146 

defendant's presence on . . 146 

Municipal Law . . . .68 

Murder: 

definition of . . . .74 

what constitutes . . .74 

what constitutes malice . . 74 

words expressing . . .74 
time of death .... 75 

sentence of death for . . 75 

evidence of . . . .76 

attempts to . . . .76 
threats of .... 77 

statements on indictment for . 123 
at sea, venue in ... 126 

Negligence: 

manslaughter by . . . 75 

Negotiable Instrument: 

objections to proofs on . .46 

Newspapers : 

evidence against proprietor . 132 

New Trial: 

when granted . . . .146 

for perjury . . . .146 

coats of 146 

Night: 

definition of . . . .84 

Nolle Prosequi . . .140 

NoN- Traders: 

liable to be made bankrupt . 5 

position of, under Act 1 S6 1 . 6 
out of jurisdiction ... 6 

Acts of Bankruptcy by . 10, 1 1 
evidence on adjudication against 17 

Notes — see Bills. 

Notice 
of intention to disf)utc adjudica- 



23 
29 

63 

64 



tion 



22,23 



Notice — continued, 

or other proceedings in action . 

of an act of bankruptcy . 

of intention to dispute bank- 
ruptcy proceedings in actions 

of adjudication on Colonial bank- 
ruptcy 

Notice of Dishonour: 

to whom given . . 37, 38 

Nuisance: 
proceedings for . . .99, 100 

O. 

Objections 
to indictment ' .... 124 

Obtaining Money — see False 
Pretences. 

Offenders : 
classes of . , . . 106, 107 

Officers 
of bankruptcy courts, protec- 
tion to . . . . 2, 3 

Offices : 
title to, on bankruptcy . . 25 

Official Assignees — see Assignees. 

Order: 
filing Judge's .... 32 

Order and Disposition . 34, 35 

Order of Discharge: 
appeal from .... 3 
bow obtained . . . .57 

effect of 57 

opposing 58 

Overseers : 
taking note for keep of bastard. 1 62 

Ownership : 

proof of 84 

statements of in indictment . 124 

Oysters: 
stealing or dredging . . . 84 



Pardon : 

effect of, on evidence . .129 

how granted . . . .151 

effect of 151 

Parish : 

statement of, in indictment . 125 

liability of, to repair highways ,160 
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Parliament: 




intimidating . . 


. 73, 74 


criminal jurisdiction of 


. 107, 103 


Pahltament, Membek of: 




proceedings against . 


. 6 


consequences of bankruptcy to . 6 


Parochial Eates: 




payment of, in bankruptcy 


. 51 


Particulars: 




on proof of debt 


. 43 


of nuisance 


. 100 


prisoners' right to 


. 110 


Partners : 




act of bankruptcy by 


. 13 


adjudication against . 


. 21 


Partnership : 




effect of bankruptcy on 


. 37 


suing debtors to 


. 37, 42 


administering estate . 


53, 54 


Pauper: 




removal ot 


. 157,158 


evidence of 


. 158 


relief of . . . 


. 157 


remedies against 


. 168 


Peace: 




binding over to keep . 


113,114 


Peeks : 




bankruptcy, proceedings a 


jainst 6 


how tried .... 


107, 108 


how sworn 


. 135 


punishment of . 


. 148 


Penalty: 




to whom paid . 


115, 14* 


amount necessary to appca 


1 . 147 


Performance 




of bankrupt's contracts 


. 29, 30 


Perjury : 




offence of . 


. 95 


what constitutes 


. 96 


on swearing to belief . 


. 96 


on statutory declar.ition 


. 96 


subornation of . 


. 96 


witnesses to 


95,96 


proof of handwriting . 


. 96 


punishment for . 


. 97 


effect of conviction . 


. 97 


indictment for . 


. 122 


proof of .... 


. 132 


on false answers 


. 132 


new trial in . . . 


. 146 



Petition : 

to County Comt ... 4 

serviceof out of jurisdiction . 6 

evidence on joint . . 13 
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Fetitiotj— continued. 

proceedings by 

who may present 

presentation of . 

by debtor .... 

under 23 & 24 Vic., c. 147 

when act of bankruptcy . 

affidavit in support of 

requisites to sustain . 

signature and attestation of 

proceedings and proof under 

time to obtain adjudication on 

failure to prosecute , 

joint, by separate creditor 

on insufficient act of bankr 

prosecution of second 

effect of on action at law 

improperly filing 

dismissal of 

against one or more . 

indemnity on dismissal of 
Petitioning Creditor: 

who may be 

mortgagee may be 

holder of bill may be 

alien may be 

assignee of bond 

wife cannot be alone 

husband may be alone 

plaintiff in action 

execution creditor 

affidavit of 

attending personally 

must discontinue action 

arranging with after adjudica- 
tion . . 

separate right to dividend 

Petitioning Creditors' Debt 

must exist during trading 

nature of . 

amount of . 

statutory provisions as to 

when secured . 

bill not due 

equitable . 

must subsist during trading 

when contracted before act of 
bankruptcy .... 

when barred by statute 

including interest in . 

assignment of bond . 

proceedings when insufficient . 

affidavit of 

Petty Jury: 

functions of . . . 

challenging .... 
Petty Sessions ; 

nature and jurisdiction of . Ill, 112 

clerk to, how appointed . .112 
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. 17 

. 17 

. 17 
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Petty Sxbbiotsb— continued. 

appeal from . . . U6, 147 

Picking Pockets: . . .80 
attempts at 83 

PiKACT. . . .92 

Plaintiff: 
petition by 16 

Plea: 

by prisoner . . . 141, 142 

of truth of libel. , . .142 

in forma pauperis . . . 142 

Policy: 

proof for premiums on . .47 
discharge of liability on . .59 

Poor: 

settlement of . . 156,157,158 

removal of. . . . 157,158 

relief of . . . . 158, 159 

Poor Kate: 

assessment of . . . .159 
appeal against . . . .159 

Post Office Obdee: 
forging . . .- . .95 

Powers : 

vested in bankrupt . . .25 

Power of Attorney: 

effect of bankruptcy on . . 34 
forging 94 

Preference: 

what is fraudulent . . .12 

when act of bankruptcy . 12, 13 

what constitutes fraudulent . 13 

Premiums: 

return of, to apprentice . . 37 

proof for 47 

efiFeet of discharge on liability 
for 58 



Previous Conviction: 

proof of 

Principal: 
in iirst and second degree . 
what constitutes 
how differing from accessory 
conviction of, as accessory . 
conviction not conclusive against 
accessory .... 

Priority 

of judgment 
of crown . 
of taxes . 
of landlords 
of other persons 
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51 
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Prison : 
lying in, act of bankruptcy . 13 

breaking 103 

proof of breaking . . .133 
punishment for breaking . . 148 

Prisoner : 
right to counsel or attorney 121, 142 

remand of 121 

entitled to copy of depositions . 125 
confessions of . . . 127, 128 
right to assistance before coroner 164 
challenging jury . . .139 
right to particulars . . .140 
arraignment of . . . 140, 141 
interrogation of . . . 140,141 
refusing to plead . . .141 
inquiry as to sanity . . . 141 

pleas by 141 

discharge of pending error 144, 145 

Privilege 

in bankruptcy .... 6 
against judgment debtor sum- 
mons 6 

in criminal cases . . .120 

Procedendo : 
writ of . . . 

Proceedings : 
enrolment of 
how made evidence . 
when to be proved 
abatement of 
effect of superseding . 
staying by resolution 
in criminal cases 

•Prohibition: 

writ of . . . 
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. 63 
. 63 

63, 64 
. 64 

64, 65 
. 121 
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Promissory Note (see Bill): 
given to overseers for keep of 
bastard void .... 
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Proof of Debts: 

when and how proved . . . 43 

affidavit or deposition in . .43 

expunging . . . .43 

when allowed generally . . 43 

when statute barred . , 43, 44 

for damages ... 43, 44 

contracted after bankruptcy . 44 

when credit given , . .44 

by cestui que trust . . 44, 45 
by trustee . .... 45 

by bankrupt, when allowed . 45 

by guardian . . . .45 
by corporations and companies . 45 

on bills . . . . 45, 46 

by annuity creditors . . .46 

on verdicts . . . 46,47 

on guarantee . . . .47 
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Pkoop op Debts — continued, 

for premiums . . , .47 

on bottomry bond . . .47 

bysarety 47 

for goods pledged by factor 47, 48 

for costs . , . . .48 
by assignee of bankrupt creditor 48 

when contingent . . .48 

on charter-party . . .48 

for demurrage . . . .48 

by execution creditor . . 48 

by separate creditors . . 53 

by joint creditors . . 53,54 

Peopektt: 

bankrupt's control over . .21 

accruing after adjudication . 26 

not vesting in assignees . . 28 

injuries to . . . 91, 92 

statement of, in indictment . 124 

Pkoposal 

by bankrupt . . . .65 

PaosEcnTOK: 
binding over . . . .122 
right and liability to costs . 156 

Pbosbcution: 
in whose name .... 108 
modes of . . . . 108, 109 

Peotection : 

how obtained . . . 17, 55 

suspension of . . . . 57 

refusal of . . . .59 

POELIC COMPAKIES: 

proof by 45 

Pdblic Sittings: ■ 

in bankruptcy . . . .62 

PDNisniiENT (see various heads). 

Pdrciiase 

from bankrupt after act of bank- 
ruptcy .... 29 
of "bankrupt's property by as- 

. 42 



Qdalification 

of Jusiiccs . . .110 

Quaetee Sessions: 

nature and jurisdiction of 109,112 

when held . . . 109, 112 

number constituting . . . 109 

statutes relating to . . .109 

appeal from ' . . . 109, 110 

removal of indictment from 109, 110 

Quashing- iHrioiMENT: . . 145 



Qdeen's Bench: 
criminal iurisdiclion of 
proceedings in . 
authority over justices 


. 107, 108 
. 108 
. 153 


Qdeen's CouNisEi,: ' 
defending prisoner . 


. 142 


Quo Wakeanio: 
writ of . . . 


. 155 
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Rateable Value: 
how ascertained 


. 159 



Rates («ee Chukch Rates and 
PooE Kates): 
payment of in bankruptcy . 5 1 



Real Estate: 
of bankrupt 


. 25 


Receiving Stolen Peopeety 
when criminal . 
evidence of . . . 
conviction for . 
indictment for . 


. 85 
. 85 
. 86 
. 122 


Recognisances: 
forgery of . • . . .94 
to keep the peace . 113,114 
proceedings on . . . .114 
court may require, in addition to 
punishment • . . 149 


Recoeds: 
stealing .... 


. 81 


Redemption: 

assignee's equity of . 


. 49 


REFaKMATOET: 

sending youths to 


, 150 


Refusal 
of discharge . . 57, 
of protection . 


58,59 
. 59 


RegistkaU : 
duties of . 
of county courts 


. 3 
. 4 


Registbation 
of bill of sale . 
of crown debts . 
of trust deeds . . 65, 


53, 34 
. 51 
66, 67 


Re-heaeing 

of application' for (jischarge 


. 60 


Release 
from custody how obtained 17 


55,61 


Remand 
of prisoner . ... 


. 121 
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Bemedies 
for improperly filing petition . 19 

Hemoval: 
of proceedings . . . .153 
of paupers . . . .157 

of lunatics 158 

appeal ftr an order of . .157 

Rent: 

bankrupt's discharge from . .27 

liability of assignees to . . 27 

distress for . . , ,31 

payment of . . . .51 

Repair of Highways: . 159, 160 

Reputed OwNEnsnip: ' 

bills delivered for special purpose 26 
generally . . . . 34, 35 

RBSTITnTION 

of stolen property . , . 151 

ResoLtjtiOn 
to wind up out of bankruptcy 64, 65 

Reversion: 
forfeiture of , . . ,150 

Reward : 
offering for stolen property , 72 

Riot 101, 102 

compensation for damage by . 115 

EOBBERT: 

differs from stealing . . .80 

Rout 101 

Sacrilege 100 

Salaries : 
how paid in bankruptcy . ,51 

Sale: 

under execution . , .32 

assignee purchasing at , ,42 

by legal mortgagee , , .49 

by equitable mortgagee . . 49 

Sanity: 
inquiry as to prisoner's , . 14 1 

Satispaction: 
for improperly filing petition 19, 20 

Schedule : 
of petitioning debtor . . .17 
time for filing ' . . .17 

Scrivener : 
What is 

Sea: 
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offences at, where tried 108,126 



Search Warrant: 
how obtained . 

Second Petition 

Second Sittings 

Secured Creditor: 
may petition 
rights and priorities of 

Security: 
when act of bankruptcy 
effect of proving on . 
delivering up, on proof 
resorting to joint 

Seizure 
under execution 
by messenger . 

Sentence op Death: 
when passed 
recording . 

Separate Bankruptcy : 
superseding 
inspection , 
administering , . 
proof in, 
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73 
75 
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53, 54 

63, 54 

priority of petitioning creditor , 53 

Separate Creditors : 

petition by . . , 18, ) 9 

payment of , , . 53, 54 

payment of wages to . , .51 

Servant: 
burglary by . , , ,78 
larceny by . . , 81,87 

who is . . , , 81, 88 
removal of goods , . 81,88 
embezzlement . , 86, 87, 88 
negligently setting fire to houses 91 
offending againstliOrd'sDay Act 103 
taking corn , , . .103 
giving false character to . .103 
jurisdiction of justices over 117, 162 
163 

Service 

of petition out of jurisdiction , 6 
of adjudication , . . .21 

Set off : 
when allowed ... ,30 
in case of fraudulent preference 42 

Settlement : 
wife's equity to ... 32 

bankrupt's life interest under 32, 33 
what are valid . , , ,3^ 
how gained . . , 156, 157 
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Shares: 
transfer of ... 

Skaseholders : 
when liable as traders 

Showing Cause 
against adjudication , 

Ships : 

provision as to, in baukvuptey . 28 
destroying . . . .91 

Shooting: 
with intent to maim . . .77 

SmoNT 100 



99 
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Slander: 
when criminal . 

Small Tenements : 
obtaining possession of 

Solicitor (see Attorney ) : 
qualification to practice in bank- 
ruptcy . . . , .4 
duties on filing petition . . 5 
liability to be made bankrupt . 8 
appointment and removal of .40 
lien for costs . . . .40 
liability of assignees to . 40, 41 
omitting deeds from abstract . 102 

Special Case 
in criminal matters . . . 145 

Special, Meetings . . .62 

Spring Guns: 
setting 76 

Stamps 
on bankruptcy . , . . 5 

Statement 
to be filed by debtor . 17, 24, 25 

Statue: 
injuring 103 

Statutes : 

principal bankruptcy . . 2 

of limitations . . . 43, 44 

interpretation of . . .69 

principal criminal . . 69, 71 

relating to treasons . . .73 

Statutory declaration: 
indictment on . . . .96 

Staying Proceedings 

by resolution . . .64, 65 

Stock: 
fraudulent transfer of . .94 

Stoppage in Transitu . 30, 31 
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Submission 
to arbitration by assignees . 42 

Subornation op Perjury . .96 

Subscribers to Companies; 
when liable as traders . . 9 

Suits: 
effect of Bankruptcy on . .41 
reviving 41 

Summary Proceedings : 

course of . . . . ,112 

under 18 & 19 Vic, c. 126 . 113 

when consent necessary . .113 

before single magistrate . .113 

before two magistrates . .113 

compelling appearance . . 1 13 

binding over to keep peace 113, 114 

for assault . . . 114, 115 

for damage by riot , . .115 

for unlawful fishing . . 115,116 

stealing domestic animals . , 116 

offences against Game Law . 1 16 

against apprentices . . .117 
against servants and labourers .117 

against vagrants . . .118 

licensed victuallers . . .118 

discharging defendant . .118 

awarding costs on . . .118 

time for laying informations .118 

appeal ... , ,147 

scale of imprisonirient . .143 

Summons: 

for witnesses . . . .19 

to appear before justices . .113 

distinguished from warrant . 119 

Sunday, Labouring on , .117 
sale of liquors on , . .118 
arrest on 1 20 

Superseding Bankruptcy . 23 

effect of, on action . . .64 

against one or more . . .64 

on whose application . . 64 

Surety : 

proof by 4 7 

requiring defendant to find . 149 

Surrender : 
how taken . . . .55 

enlarging time for . . .56 
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Taxes: 
payment of, in bankruptcy . 5 1 

Tenant; 
pulling down fixtures . 92 
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Theft-bote .... 


PACE 

72 


Tbeatt: 


vjkse 


Threats . , . . 


77 


extradition 


65, 69 


by an attorney .... 


101 


Transportation : 




Time: 




origin of . 


. 148 


for appeal 


4 


punishment for returning from . 148 


for.obtaining adjudication . 


12 


Tbanseee : 




how extended .... 


18 


of property when act of bank- 


for disputing adjudication 16,22 


,23 


ruptcy .... 
of stock 


. 12 


to surrender may be enlarged . 


5G 


. 26 


for proceeding to trial 


138 


by bankrupt 


29 


Title oe Assignees: 




fraudulent 


94 


when it accrues . . .24, 25 


Trees : 




on bankrupt's own petition 

to wife's property . j 


24 
25 


destroying 


92 


to freehold offices . . . 


25 


Trespass: 




to property accruing after adju- 




in pursuit of game . 


116, 117 


dication .... 


26 


arrest for . 


. 119 


to legacy 


26 


Trial: 




over execution .... 
in bona fide transactions . 
to goods in possession of factor . 
in case of partnership 


32 
29 
37 
37 


of bankrupt for misdemeanour . 6 1 
proceedings down to . .121 
proceedings upon . . 137,138 
after conviction quashed . 145.146 


Title Dbebs: 




new — when granted . 


. 146 


stealing .... 


81 






concealing .... 
Traders: 


102 


Trover: 
•claims for. 


43,44 


distinction between, and non- 




Tetjstee: 




traders abolished . 


2 


liability as trader 


. 7 


position of, under Act of 1861 . 


6 


proof against 


44,45 


specific enumeration of 


7 


proof by .... 


. 45 


when retired .... 


8 


frauds by . 


. 89 


residing out of England . 


8 


appointment of new . 


. 151 


persons deemed to be 


8,9 


no escheat on conviction of 


. 151 


general description of 

acts of bankruptcy by 10, 11, 12 


9 
, 13 


Trust Deeds 


65,65 


absenting 


U 


Trust Property: 




proof on adjudication against . 


17 


not affected by adjudication 


24,25 


Trader Debtqe Summons 
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Trading: 




TJ. 




when to be proved . 
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Underwood : 




by trustee or executor 
what constitutes 
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7 


destroying 


. 92 


legality of .... 
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Undee-vvriters: 




by landowners .... 
company 


8 


proof against . 


. 47 


9 


defrauding 


. 91 


acts of 


9 


Unlawful Assembly 


. 101 


temporary or occasional . 
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acts of bankruptcy during 1 1 


23 


Unliquidated Damages: 




proof of by creditor . 


13 


when proveable 


. 14 


when not to be proved 


17 


will not found order - 


. 14 


Tort: 




Use and Occupation •. 




claims for .... 43 


44 


liability of assignees for . 


. 27 


effect of discharge on 


57 






Treason: 




V. 




what is 


72 




statutes relating to . . 72, 


73 


Vacant Benefice: 




punishment for , 


73 


right to present to . 


. 28 
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sending to reformatory . .150 
evidence against . . .137 
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obtaining possession of premises 
agreed to be sold . . .30 

Venue: 
stealing from wrecks . .84 

generally 125 

statement of parish in . . 125 
in Central Criminal Court . 12.5 
in offences at sea . . . 126 
in larceny . . . .126 
false pretences . . . .126 
homicide 126 
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when indictable 
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Verdict: 
proof on . . . . 
proving costs on 
in case of embezzlement 
mitigating or averting 


46,47 
. 48 
. 87 
. 143 
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act of bankruptcy 
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Vote: 
for assignees 
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Voters: 

corruption of 


. 100 
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Waqes: 
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recovery before justices . 162,163 

Warrant for Apprehension; 
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arrest without . 
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powers conferred by . 
of judge of Queen's Bench 

Warrant of Attorney: 
registration of . 

Warrant for Searching: 
how obtained 
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Wife: 

petition by . . . 15, 16 

astignee's right to property of . 25 
equity to a settlement . . 32 



Wife — continued. 
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63 
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parochial settlement of 
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stealing, destroying, or cancel- 
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out of court 
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Witness in Bankruptcy: 






who is competent 




19 
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binding over 




'22 
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